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TIN che enſuing Tractate I ſhall 

make an E//ay of Reduction 
of the ſeveral Titles of the Law 
into Diſtributions and Heads (ac- 
cording to an Analytical Method): 
But the Particulars thereof are 
ſo many, and the Connexions of 
Things ſo various therein, that as 
I ſhall beforehand confeſs that 
I cannot reduce it to an exact 
Logical Method, fo I muſt declare 
that I do deſpair at the Firſt, yea, 
the Second or Third Ef/ay, to 
reduce all the (conſiderable) Ti- 
tles thereof under this Method: 
But many Things will be omir- 
ted, and poſſibly therefore, as 

"7: 00 they 
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they ſhall occur to my Memory, 
will perchance be diſorderly ſhuf- 
fled in under ſuch of the Diſtri- 
butions as may not be ſo proper 
for them, -or at leaſt inſerted 
brokenly, without their juſt De- 
pendance, till upon a Second or 
Third, or, perhaps, further Eſ- 
ſay, this Scheme or Abſtract may 
be entirely new fram'd. 


| However, the following Eſſay 
vill do thus much Good, wiz. 


Firſt, It will diſcover that it is 
not altogether impoſſible, by 
much Attention and Labour, to 
reduce the Laws of England at 
leaſt into a tolerable Merhod or 
Diſtribution. 


Secondly, It will give Oppor- 
tunity both to my ſelf and others, 
as there ſhall occur new Thoughts 
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or Opportunities, toretify, andt o 
reform what is amiſs in this, ans 
to ſupply what is wanting; where. 
by, in Time, a more Merhodical 
Syſtem or Reduction of the Titles 
of the Law, under Method, ma 


be diſcovered. 


Thirdly, That altho', forthe moſt. - 


Part, the moſt Methodical Diſtribu- e ; 


tors of any Science rarely appear 
ſubtile or acute in the Sciences 
themſelves, becauſe while they 
principally ſtudy the former, they 


are leſs ſtudious and advertent of 


the latter; yet a Method, even in 
the Common Law, may be a good 
Means to help the Memory to 
find out Media of Probation, and 
to aſſiſt in the Method of Study. 


And altho' the Laws of England 
are generally diſtributed into the 
Common Law, and Statute Law, 1 

© I ſhall 


m—_ «am 1 "IE — 
. > m4. 44 IO 


0 
[! 
1 
ij 


aim at. 


The Preface. © 


ſhall not diſtribute my Analyſis ac- 
cording to that Method, bur ſhall 
take in and include 'em both toge- 


ther, as conſtituting one Common 
Bulk or Matter of the Laws of 


England. Nor ſhall I confine my 
ſelf to the Method or Terms of 
the Civil Lam, nor of others who 
have given general Schemes and 
Analyſiss of Laws; but ſhall uſe 
that Method, and thoſe Words 


or Expreſſions that I ſhall think 


moſt conducible to the Thing I 


The Lays of this Kingdom do 


_ reſpect either, 


1. Civil Rights; or, 
2. Crimes and Miſdemeanors, 
This I ſhall ſubſtitute as the 

general Matter of the Laws of 
England, not troubling my ſelf 


with Criticiſms or Propriety of 


Words, in which Reſpect the very 
Word 
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Word Civil includes alſo Mat- 
ters Criminal, becauſe Civil Con- 
ſtitutions give the Denomination 
of Crimes, and the Rules and 
Method, of their Puniſhment ; 
but it ſhall be ſufficient that 1 
uſe ſuch Expreſſions as either are 
in themſelves proper to expreſs 
the Thing I mcan, or that by 
my Uſage and Application of 
them, I render them ſerviceable 
to that Purpoſe and End. 


J ſhall therefore divide * 
Laws of this Kingdom, in rela- 
tion to their Matter, into Two 


Kinds: : 


1. The 0 ivil Part, which con- 
cerns Civil Rights, and their 
Remedies. 


2. The Criminal Part, which 


concerns Crimes and Miſ- 
demeganors. 


— And 
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And theſe, to avoid Confu- 
ſion, I ſhall diſpoſe into ſeveral 


Sections. 


And Firſt, I begin with the 


Law as it relates to Civil Mat- 
ters. 


an. Hl „ 
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| The Reader is deſired ta add at Page 5. Line 21. 
after Grievances, the enſuing Paragraph. 


And here all the Learning of Parliaments 
properly comes in, viz. The Perſons of whom 
it conſiſts; the embers of each Houſe; the 


Manner of their Summons; the Places that 
ſend Members to the Houſe of Commons; and 
how to be qualify'd, how elected, and the 
Dualifications of the Electors: What the Privi- 
leges of Parliament are; the Method of paſ- 
ſing Bills, Sc. and how adjourned, prorogued, 
or diſſolved. n HD, 
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ANALYSIS 


OF THE 
* A W. 
SECT. I. 


Of the Civil Part of the Law (in general). 


HE Civil Part of the Law concerns, 


1. Civil Rights or Intereſts. 
2. Wrongs or Injuries relative to thoſe 
Righes. 
3- Relief or Remedies applicable to thoſe 
Wrongs. 
Now all Civil Rights or Intereſts are of 
Two Sorts: 
1. Jura Perſonarum, or Rights of Perſons. 
2. Fura Rerum, or Rights of Things. 
The Civil Rights of Perſons are ſuch as 
do either, 


1. Immediately concern the Perſons them- 
ſelves: Or, 


2. Such as relate to their Goods and Eſtate. 
B "= 
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As to the Perlons themſelves, they are 
either, 
x: 8 Natural; Or, 
2. Perſons Civil or Politick, i. e. Bodies 


Corporate. 


Perle Natural are confideril Two Ways: i, 
Abſolutely and fimply in themſelves. 
2 Under ſome Degree or Reſpect of Re- 
lation. Vide Sect. 2. 


In Perſons Natural, ſimply and abſolutely 
conſidered, we have theſe ſeveral Conſlidera- 
tions, vi. 


x. The Intereſt which every Perſon has in 


himſelf. 
2. Their Capacities or Ae ( which re- 


ſpect their Actions). 


5 1%, The Intereſt which every 8 . 
in himſelf, principally conſiſts in Three Things, 


vix. 


60 
J 


1. The Intereſt he has in the Safety of his 


own Perſon. And the Wrongs that re- 
flect upon that, are, I. Aſſaults. 2. Af- 
frays. 3. Woundings. 80 

2. The Intereſt he has in his Liberty, or 
the Freedom of his Perfon. The Injury 


whereto, is * and e Dijon 


ment. 
3. The Intereſt he as in his Kane: and 


Reputation. The Injury whereto, is Scan- 
dal and Defamation. 


As to the other Intereſt of Goods and | 


Eſtate, though in Truth they have a Habitute, 


atid are under ſome Reipect to the Perſon ; 
yet 


The. Analiſis of the Law. 


= et becauſe they are in their own Nature 
hings ſeparate and diſtin& from the Peron, 
they will more properly come in 2 the 


| Jura Rerum. Vide See, 23, Ce. 


2% The Gapocity that every Poe ho 
which is -a Power that 'the Law variouſly 
afligns to Perſons, according to the Variety of 
certain Conditions (or Circumſtances) where- 
in they are, eicher To rake, or To difpoſe. 2 


And under this Head, we have, 


Fiſt, The Capacities themſelves, which are 
eſpecially Two; 
I. Capacities which a Man _—_ in a his own 
Right. 
2. Capacities which he has in auter Dor, 
or another Right. Lo 


Now Capacities which a 2 has in his 


own Right, are either, | 
x. To acquire or take. 
2. To alien or 4 | 


And both theſe are either, 
1. Of Things perſonal. 
2. Of Things real. 


The Second Kind of Capacities are in auter 


Droit, another's Right; as, Executors, Cor- 


poration, Ceſtuy 7 Uſe Cc. Whereof here- 
after. 


Secondly, The various Conditions (or Cir- 
cumſtances) of Perſons, with Relation to 
thoſe Capacities, conſiſting of, 

r. Ability. 
2. Non ability. B 2 And 


II. 
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And all Perſon are (preſum'd) in Law able 
in either of thoſe former Capacities (of Ta- 
king, or Diſpoſing), which by Law are not 
diſabled: And thoſe that are fo diſabled come 
under the Title of Non. ability, though that 
Non-ability is various in its Extent, viz. To 
ſome more, to ſome leſs (as in the ſeveral In- 
ſtances following). | a 

I. Aliens: Here comes in the Learning 
of Aliens, as Naturalization, Deniza- 
tion, ec. js Et | 

2. Attainted of Treaſon or Felony ; here 
of Artainders. | 

3. Perſons outlawed in Perſonal Actions. 

4. Infants ; here of the Non-ability of In- 
Rs. ond <- 

5. Feme Coverts; here of their Diſability. 


6. Ideots and Lunaticks; here of that Learn- 


ing. | 
7. Perſons under ſome illegal Reſtraint or 
Force, as Dureſs, Maweſs. | 
8. Villeins; (now antiquated.) 
9. Baſtards ; and here of Legitimatien. 
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en 


Of the Relation of Perſons, and the 
Rights thereby ariſing. 


OW as to Perſons conſider'd in reſpect 
of Relation, the Rights thereby ariſing 


are of Three Kinds, vix. 


1. Political. 
2. Oeconomical. 
3. Civil. 


The Political Relation of Perſons, and the 
Rights emergent thereupon, are, 
1. The Magiſtrate. 
2. The People or Subject. 


The Magiſtrate is either, 
1. Supream. 
2. Subordinate. 


The Supream Magpiſtrate is either, \ 
I. Legiſlative: The Parliament. (With 
whoſe Rights I ſhall not here inter- 
meddle.) 
2. Executive: The King. 


And in as much as the King is by the Law 
the Head of the Kingdom and People, the 
Laws of the Kingdom, eo Intuitu, have lodg'd 
in him certain Rights, the better to enable 
him to govern and protect his People. And 


although under this Conſideration I ſhall be 


B 3 conſtrained 
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conſtrained to take in and include many Rights 
of Things; yet becauſe they do belong to the 
King under this Relation, as King, and I have 
no other Place or Diviſion ſo. apt to diſpoſe 
of them as this, I ſhall here bring them in 
rogether. | | | 


And the Rights that belong to the King, as 


King, are of Two Kinds: 


1. Such Rights as concern his Perſon. | 
2. Such Rights as concern his Prerogative. 


(Of each of theſe in their Order.) 


MES 


— » 


rr. 


: Of fach Riehts as relate to the King's 


Perſon. 


* Rights which more immediately 
concern the King's Perſon, include theſe 
Two Things, viz. a Gs - of 

1. The Manner of his Title, or Acqueſt 

thereof. | ET 

2. The Capacities of the King. 


1. The Manner of Acqueſt of the Regal 
Title or Dignity, is either, | 
1. A Lawful Acqueit ; or, 
2. An Unlawful Acquelt. 


1. Parliamentary. 
2. Hereditary. 


I. A Lawful Acqueſt thereof, is either, 
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10 Parliamentary Acqueſt of the Regal Title, 
is either, 
1. By Act of Recognition, as 1 Elis. c. 3. 
1 W. M. 75 2. 6. 2. Ge. 
2. By Act of Limitation, as 5 7 . 
H 84 . & 6 


An Hereditary Acqueſt of Title, is 4. 
Municipal Laws and Conſtitutions of this 
Kingdom, when the Crown deſcends to the 
next of Blood, according to the Laws and 
Cuſtoms of England i in Caſes of Hereditary 
Diſcents. 

And here all thoſe Rules that have been ob- 
ſerv'd in the Law touching this Point, may be 
inſerted. 8 


2. An Unlawkul Acqueſt, of the Regal 
Title i „% 3 b 

1. By Uſurpltion; when a Subject by Wrong 
invades the Crown, or intrudes upon him 
that has the Lawſul Right thereto; as was 
done by King Stephen, King Jobn, Henry 
the Fourth, and Richard the Third. 

And herein may be conſider'd what Power 
the Law allows to loch an een and 
hat it denies him. 


A. 1 Congheſt * ; when a Porctinds aliher, 
” Vanquiſhes the King, as Wi liam the 
FPFirſt did Harold. | 
2. Oc ſubjects the Kingdom; ' which ne- 
ver happen'd with reſpect to England 
fi Ace mw Romans. | i a 
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The King's Capacity (as he is King) is of 
Two Kinds | and N 
1. His Political Capacity. 
2. His Natural Capacity. | 
As to his Political Capacity; he is a ſole 
Corporation, of a more tranſcendent Nature 
and Conſtitution than other Corporations, 


whereby he is diſcharged from many Inca- 


pacities, which in the Caſe of other Perſons 


- 


1. Obſtruct his Succeſſion, as Alienee, c. 
2. Diſable his Actions, as Infancy; or Co- 
verture inthe Caſe of a Queen, &. 


Then as to his Natural Capacity, as he is 
King: The great Concerns of Government 


requiring a great Afiſtance to the King's Na- 


rural Capacity, the Laws and Cuſtoms of the 

Kingdom have furniſh'd him with divers afliſt- 

ing Councils, which are of Two Kinds, viz, 
1.-His Ordinary Councils. 

2. His Extraordinary Councils. 


His Ordinary Council are Three, viz. 


1. Privatum Concilium, His Privy Council. 

And here may be taken in, all ſuch Laws as 
direct, bound, or limit the Privy Council, 
ä | 3 

1. In Matters of Publick Intereſt touch- 
the King. 3 

2. Or in Matters of Private Intereſt 
between Party and Party. | 


2. Legale Concilium, or his Council at Law ; 


which conſiſting of the Lord Chancellor, 


Lord 


The Analyſis of the Law: 
Lord Treaſurer, Lord Privy-Seal, Judges 
of both Benches, Barons of the Exchequer, 
Maſter of the Rolls, Oc. is the King's 
Council of Advice in Matters of Law. 
3. Concilium Militare, His Council in Time oſ 
War, or Publick Hoſtility, vix. 
1, In Matters at Land, won Con_ | 
2. In Matters at Sea, the Lord Admiral. 
The Juriſdiction of whom, Vide poſt. 


The King's Extraordinary Councils are of 
Two Kinds : | 

I. Secular or Temporal. . 

2, Eccleſiaſtical or Spiritual. 


The King's Extraordinary Secular Coun- 
cils are, 1. The Houſe of Peers; 2. The Houſe 
Commons; in their Capacity of Informing, 
Adviſing, and Councelling the King in Mat. 
ters that are, | 
1. Publick Benefits. 
2. Publick Grievances. 


The Extraordinary Ecclefiaſtical Councils | 


are, 
1. The Upper Houſe? Hr ; 
2. The +, Houſe 1 Of Convocation. 

And hither may be refer'd all Laws and Con- 
ſtitutions touching the Convocation. | 


ted 
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66 c . IV. 
Concerning the Prerogetives of the King 


mn « Hay you what Rights belong to 
the King Perfon, we come now to thoſe 


Rights which concern his Prerogatives. 


And thoſe Prerogatives are of Two Kinds: 


r. Direct and Subſtantive Prerogatives. | 
2. Incidental and Relative Prerogatives. 


The Direct and Subſtantive Prerogatives 
may be diſtributed under Three Branches, 


ix. 
K. Jura Majefatis, vel Summi Imperii, + e. 
The Right of Dominion. | 
2, Poteſtas Furiſdictionis, vel Mixti Þnperis, 


i. e. The Power of 1 1 | 
. Cenſus Regatis, or, The Royal Reve- 
nues. | ob 
Which I ſhall aide sehn to their 
Order. 


See the Incidental and Relate Siding 
in Seck. „ 
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SECT. V. 


Concerning the King's Rights of Dominion 
or Power of Empire. 


T HE Jura Summe Majeſtatis, or Rights 
of che King's Empire or Dominion, are 
_ einer, 

1. In relation to his own Subjects; or, 
2. In relation to Foreigners. 


In relation to his own Subjects, they reſpect, 
1. Times of Peace. 8 
2. Times of War. 


And Fr, Of the Rights of Dominion, 
which reſpect Times of Peace. 


Theſe Rights, though they are exerciſable 
allo in Times of War and Inſurrection, yet 
ſeeing they do more immediately reſpect the 
Well-ordering of a Kingdom, and preſerving 
its Peace and Tranquillity, I ſhall here inſert 
them: And though they are various in their 
Kinds, and ſome of them ſeem to refer to 
the Powers of Juriſdiction, yet I ſhall endea- 


vour to reduce them to theſe Eight Heads fol- 


lowing, vis. 
1. His Rights in relation to the Laws. 


2. In relation to Tributes. and - Publick 


Charges. A 


3. In 


11 
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3. In relation to the Publick Peace of the 
Kingdom. WET tome 
4. In relation to Publick Injuries and Op. 

preſſions. CY 

5. In relation to Publick Annoyances. 

6. In relation to his conſtituting the great 
Officers of the Kingdom. 
7. In relation to his ordering and regula- 
ting Trade and Commerce. 
8, In ſuperviſing, regulating, and ſupplying 
the Defects of others. | 


I. F Tf, In relation to the Laws of this King- 
om: IH 
I. In the Making of Laws. 
2. In the Relaxation of Laws. 


A to the making Laws, his Right conſiſts in 
Three Particulars: | 
. In the making of Statute Laws, or 
Acts of Parliament; for though the 
King cannot make ſuch Laws himſelf 
without the Conſent of both Houſes of 
Parliament, yet no Law can be made to 
bind the Subject without him. | 
2. In the making of Spiritual Laws, or Canons 
Eccleſiaſtical, which, if kept within tke 
Bounds of Eccleſiaſtical Conuzance, are 
admitted here in this Kingdom: As theſe 
Laws cannot be made without the King's 
Conſent, fo neither can the King ordain 
ſuch Laws without the Clergy in Con- 
vocation aſſembled. 
So that in both theſe Kinds of Laws, the 
King's Power of Making, is only a Qua- 
lified and Coordinate Power, But, : 
3 IN 
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3. In making and iſſuing of Proclamations, 


which in ſome Inſtances are to be taken 
for Laws, as in calling Parliaments, de- 
claring War, &c. herein the King's Power 
is more abſolute, as being made by 
him alone; yet the King cannot by theſe 
introduce a new Law, ſo as to alter or 
transfer Properties, or impoſe new Pe. 
nalties or Forfeitures beyond what are 
eſtabliſh'd by Statute or Common Law. 


And as to his Power in the Relaxation of 
Laus already made, it reſpects either, 


1. Temporal Laws ; which being enacted by 


Parliament, the King cannot abrogate or 
annul ſuch a Law: But in fome Caſes of 
Penal Laws, he may, in reſpe& of Per- 
ſons, Times, or Places, ſometimes dif> 
penſe with them. 
Here may come in all the Learning touch- 
ing Diſpenſations and Non obſtantes. 
2, Eccleſiaſtical Laws, wherein the King has 
a greater Latitude of Diſpenſation; for 
if ſuch Laws are not confirm'd by Par- 


liament, the King may revoke and annul 


them at his Will and Pleaſure. 


And here all the Learning of Commendams, 


Diſpenſationes ad Plura, and all Eccleſiaſtical 
Defects and Incapacities diſpenſed with 
by the King, fall under Conſideration. 


24h, In relation to Tributes and Publick 
Charges, wherein is confidered, ; 


1, What Charges he cannot impoſe without 
Conſent of Parliament: And for _ 
ſee 


I 
2 
w 
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ſoe the Statute De Tallagio non concedendo, 
and divers other Statutes, reſtraining 
new Impoſitions. 

2, What Charges he may impoſe without 
Conſent of Parliament, viz, Reaſonable 
57 3 as Paavage, Pontage, Murage, 


| Ang bote may be conſiderd the Lawfulneſs 
of 'Tolls, '&c. | 
And of ExemptionsTF By Preſeripeion- 
from them, A5 Charter. 


; 2 In relation to the Poblick Peace of 
ch | 


Þ 7 5155 reſerving i ie from being broken: : 
9 e from going or riding 
* 0 
2. By erecting or razing Caſtles and 
3.55 ortifications. _ 
y prohibitingſuch Erections bye others. 


2. = reſtoring it when broken: 
1. By ſuppreſſing Affrays and Tumults 
with Force. 
2. . By a legal Proſecuting and Puniſhing 
ſuch Affrayors. 


4thly, In relation to publick Injuries and 


Oppreſſions. 


1. By reſtraining them by Impriſoment. 
And herein conſider by whom, where, 
when, and how, this may be done. 
2. By proſecuting them in the King Name; - 
I. By Indictment. 
2. By Information. 


3. By 
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.. ag By Pardoning them, as to the King's 


Proſecution. 

And herein, of Pardons, what may be 
ardoned, when, how, and * what 

ords, Ge. | | 


5thly, In relation to Publick 8 i 
For the King has the great Care thereof; :and 
the Proſecution and Puniſhment of the ſame, 


as far as they are publick, is by Law 
ted to him. 


And this is nn e about 
Bridges, Ferries, Highways, &c. 


Though theſe Particulays, and ſome of the 
foregoing, more regularly come in under 
Pleas of the: Crown, and Criminal Marters, in 
the Second Part of this Treatiſe, _ |. 


6, In Relation to his conſticuting one 


One wit, 


1. Civil Officers, as Lord Chancellor, Trea- 
ſurer, Privy-Seal, Earl Marſhal, Lord 
8 Judges, & c. 


And here may be conſider d, 
by The Manner of their Confticution. 
2. Their Office, Buſineſs, or Imploy- 
ment. 


2, Feeleſh, aſtical Officers, as Archbiſhops, Bi- 
ſhops, Deans, Archdeacons, Cc. 


And here may come in, 1 
1. The Manner of theit Conſtitution, as 
their Election, Conſecration, Inveſti- 


ture, Reſtitution of Temporalties, Cc. 
2. The 
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15 As how they are creed 
What is a good Grant thereof; and what 
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2. The Exerciſe of their Office, viz. 


How far the King may enlarge, limit, 
or reſtrain it. 


veg In relation to the Regulation of 
Trade and Commerce. | 


Coining New Monies. 


. His Right of Nee e Foreign 
Coin 


And here . in all Matters touching 


che Variety and Legality of Coins; and 


of Contracts, Orders, and Inſtructions, 


relating to it. 


1 2. His Deſignation of Places of Publick 


_ Cotnmerce ; 
As Ports, Fairs, Markets. 


And here, of ſuch various Learning as re- 


lates thereto ; 
By Charter. 


By Preſcription. 


not, if granted to the Prejudice of ano- 

ther; and of the Writ Ad quod Dampnum. 
Alſo what is a Sale in Market Overt, and 

of the Effects thereof in altering Proper- 

ties, &c. And of Foreſtalling, as when 

- a Market may be foreſtalled, and when 
not. 


3. His Rigbt in inſtituting and regulating 


the Inſtruments of Publick Commerce, 
wich reſpect to . 


Undue Mea ures. 
Exceſſive Prices. 


Oc. 8:bh, 


N . er ORR —— 


ar 


. b 
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- 8rbly, In relation to his ſuperviſing, regu- 


lang; and ſupplying the Fu or Defeats 
of other Magiſtrates;  — 


1. Of Civil Magi-2F By Writ ts 6f Error. 
ſtrates, . By Writsof Appeal, &c. 
2. Of Eccleſiaſtical e by Dero. 
lution , 
1. Of Cauſes, by Appeal 10 Min. 
2. Of Preſentations, by Lapſe. . 
Thus far of the King? ; Prerogatives, with 
reſpect to Peace: Next, of thoſe that relate to 
War and Commotions. 4 2 | 


Theſe may be term d Fara Milties 1 
conſiſt, 

. I. In raiſt ing of Men. 
2. In building of Forts. 


And regard either, 
1. Domeſtick Inſurrections of bis dub. 
jects: Or, 
2. Foreign Hoſtilites of Enemies | 


1. With Regard to his Subjects, 
.1. He may raiſe Men to lupprels their 
Inurrections by Force. 
ah * He may puniſh them by Martial Law 
during ſuch Inſurrection or Rebellion, 
but not after it is ſuppreſs' d. 


e ; 1 


7 2. In relation to Foreigners: 6 heſe Righes | 
are to be conſider'd, vis. 


1. The Power of denouncing War, and 
concluding Peace. 


« * 
8 —_— +. & * 
2 And 
2 * * 9 - of 
#4 © £297 : 
Ss * +4843 * 9 


17 


18 The Analyſis of the Law. 
And herein Leagues and Truces may 
be conſider d, wich their various 
Effects. W = 
Alſo what ſhall be ſaid an Enemy, 
2. The Authorizing of, _ 
1. Publick Envoys: 
2. Ambaſſadors: And, 
3. Plenipotentiaries. | | 
3. The Power of granting or iſſuing Let- 
ters of Marque and Reprizal. 1 
And herein conſider the Inducements, | 
Ends, and Effects thereof, 
4. The Power of granting Safe Con- 


duds. x 
And here of the Uſes and Effects 
thereof. | 8 


5 * — —— e 


* 


| SECT. VL 5 
Of the Poteſtas Juriſdictionis; or, The 
Kings Right or Power of Juriſdlicbion. 


Pte of the Jura Summi Imperii, or | 
Rights of Empire or Dominion : Now 
we come to the Jura mixti Imperii, or Poteſtas 
Furiſdiftion;s, wherein the King generally 
acts by his Delegates, Officers, or Repreſen- 
ML” 5720 ! NT 0-07 
Phis Poteftas Furiſdiffionis, or Power of 
| e ſeems principally to be of Two 
ITN inds, Bix. | 
I. Extraordinary. | 
2. Oidinary. The 


GGW an ˙· _ 
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The Extraordinary Power of Juriſdiction 
reſiding in the King, though for the moſt | | 
Part exerciſed by his Officers and Miniſters, | 
conſiſts in Three Things; | 
1. In commanding home any of his Sub. | 
jects from foreign Parts; 
2. In prohibicing any of his Subjects from 
going beyond the Seas: 
I. By Proclamation. El 
2. By the ſpecial Writ of Ne exeas Reg- 


| mam. | 
d | 3. In commanding any of his Subjects to a 
3 undertake an Office or Dignity within F 
N | the Realm. 
— And here the Learning touching theſe may | 

g 


be inſerted, as where, when, and how theſe 
p= Commands or Inſtructions are to iſſue; and 
— when, and in what Cafes not; what the Pe- 
nalty if not obeyed, and in what Manner 
inflicted. 


| 

be | ” | The King's Ordinary or Uſual Power of | 
' JuriſdiQion, is of Two Kinds, SED, 

x. Eccleſiaſtical. 


or 2. Temporal or Civil, 
. I. Ordinary Eccleſiaſtical Juriſdiction, or 1 
lly rather Juriſdiction touching Eccleſiaſtical Mat- 4 
* ters. As this anciently belong'd to the Crown, I 
— but was for ſome Time uſurped by the Pope, j 
|| fo by the Statute of 26 H. 8. cap. it was fl 
of || again reſtored to the Crown. i 
TT | And this is of Two Kinds; „ 1 
i 1. Voluntary Juriſdiction. 
The | 2. Contentious Juriſdiction. 


1 
1 
| 


” —— 
1 * 4 
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1. Ecclèſiaſtical Voludtary Juriſdidtion, may 
be exerciſed by the King in ſeveral In. 


_ - ſtances relating to Eccleſ aſtical Matters: 


As, 

1. In convening Eccleſiaſtical Aſſemblies, 
as Syhods, Convocations, Gr. 

2. In ſuch Acts of Voluntary Eccleſia- 
ſtical Juriſdiction, wherein the King 
has a Power to concur with the Ord; 
nary. 

3. And in many Caſes, to do wha the 
Ordinary cannot do; as in conſtitu- 
ting Appropriations, uniting of Chur- 
ches, erecting Eccleſiaſtical Benefices 
or Dignities, diſpenſing with Irregula- 

- rities, exempting from Eccleſiaſtical 
Juriſdiction, with relation to his Free 
Chapels; in pardonipg. Otimes rela- 


ting to Eccleſiaſtical Jarigigion,,and 


the Execution of their Sentences, 
wherein a private Intereſt is not con- 


cen; in ſuſpending the Effects of 


their Sentences (even) in Cauſes cri? 
minal; and an A more of the 
like Nature. — 

dis 1 is a large Field, fall of many Ti- 
tles, and of valious Learning. 


4. * to Eccleſiaſtical Contentious Ait 
ction: ?Tis true; the King meddles not 


with it as to the Exerciſe thereof; . for 


that would be both an Injury. to the Ex- 
cellency of his Majeſty, and allo a 
Wrong to the Subject in depriyi g them 
hs their Right of Appeal, if there be 

_—_— 


SW . 
. 


21. Contentious. 
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Cauſe for the ſame; for if the King 
ſhould be the Judge upon the firſt In- 
And therefore, in. Caſes of Eccleſiaſtical 
Contentious Juriſdiction, his Power is 

_ exerciſed by Way of Interpaſition, in 
Three Inſtances, wiz. „ 
NT Furiſdidionem Ordina- 


I. By his Power riam, Et 
of committing ) Turiſdiffonem Delega- 
tan, 


To Commiſſioners of his own Nomina- 
tion under the Great. Sea. 

2. By ſuſpending their Proceedings; which 

is done, not by his immediate Authority, 

but the Adminiſtration of his Temporal 

Courts, who, by a Power derived from 

the King, ſulpend. their Proceedings by 


Prohibition, if there be Cauſe. 


3. By the laſt Devolution of Appeal; where- | 


in, though the King himſelf does not 

judge in Perſon, yet he appoints Com- 

miſſioners under the Great Seal to re- 
Ceive and determine the Appeal. 


And thus much of the King's Eccleſiaſtical 


: Juriſdiction, 


Now as to the Temporal or Civil Juriſdi- 

Rion of, the King: This, as well as his Ecle- 

ſiaſtical Juriſdiction, is of Two Kinds, viz. 
1. Voluntary. 


ine 5 bd 


C 3 | I. His 


ance, the Party cannot afterwards ap- 


=_ 
uf, In erecting of Courts by his Great 
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I. His Voluntary Temporal Furiſdiftion com 


Seal, ſo that they be Courts of the Com- 
mon Law; for a Court of Equity cannot 
be now erected but by Act of Parlia- 


a4, In che Eredtion and Collation of, 


I. Juriſdictions. 
2. Regalities. 
3. Liberties, 
4. Franchiſes, 
5. Exemptions. 
6. Privileges: And, 
7. Dignities. Vis. 


1. In erecting and collating of Juriſai- 


3 Juriſdiaions, 
= W; . | 
2. Non-exempt Juriſdictions. 
1. Exempt Furiſdiction:; as the Juriſdi- 
ction of Counties Palatine, Juriſdi- 
_ tion not to be impleaded extra Aduros, 
"1 . lee” Foes 5 = 
2, exempt riſdieions * as Leets 
Torns, Power to hold Pleas, &. 
2. In the Collation of Regal Powers, as of 


coining Money, pardoning Offenders, 
conſtituting Jultices, e. 


= But ſee how far theſe are reſumed by Stat. 


28 H. 8. 6 


3. In the Collation of Liberties, as Foreſts, 
Parks, Chaſes, Warrens, Ferries, _ 
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Return of Writs, 2 the Sea, Fairs, 


Markets, Tolis, and many others of 
like Nature. ERS 
4. In the Collation of Franchiſes, as crea- 
ting of Free Boroughs, giving Power 
of ſending Burgeſſes to Parliament, crea- 
ting and dividing Counties, erecting of 
Corporations, 
5. In Exemptions of all Kinds; as from Suit 
at the County, Torn, or Hundred Court; 
alſo from ſerving on Juries, and from 
paying Tolls, Cuſtoms, Subſidies, Ce. 


6. In the Collation of Privileges; as Ende. 

__nizationof Aliens, Privileges againſt Ar. 
relts and Impriſonment, and Enfran- 
chiſing Villeins by his Preſence formerly. 


| 7. In the Creation and Collation of Digni- 
ties; as Dukes, Marquiſles, Earls, Viſ- 
counts, Barons, Ge. 


And thus far of the King's Temporal Vo- 
luntary Juriſdiction, © TO | 


ILoAs to the King's Temporal Conten. 


tious Furiſdiction beſore mentioned: This is 


not exerciſed by the King in his own proper 
Perſon, for the Reaſons before given in the 
Head of Ecclefiaftical Content ious Furiſdiction; 
for though Inſtances have been of the King of 
England fitting in the Court of King's-Bench, 
and though * Stile of that Court is Coram 
Rege, and the Chief Juſtices there were an- 
ciently called Locum Tenentes Domini Regi vet 

We C 4 when 


24 


The Analſis of rbe La. 
when the King fate there in Perſon, the Judg- 


ment or Opinion of the Court was always 
given by the Juſtices. "4 | 


The King always exerciſes this Content ius 
Temporal Juriſdiction by his Judges or Juſtices, 
which he creates or conſtitutes Four Ways: 


1. By Writ, as the. Chief Juſtice of the 
King Bench, 
ks 2. By Patent, as the ordinary Judges of the 
Eſtabliſhed Courts at Weſtminſter. 
we 6 By Commiſſion, as Juſtices of Oyer and Ter- 

miner, Gaol- delivery, Aﬀſize, and Ni if pri. 

Vid infra. 
4. By Charter, as the Judges in Goncts of 
| n and en Courts. 
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SECT. vn. 


Concerning the Cenſus Regalis; er, The 
King s Royal Revenue. 


1 Come now to ſpeak of the Cenſus Repalis, 
or the King's Royal Revenue: And here 
I ſhall not ſay RES of his Houſes, Manors, 
Lands, Fee-Farms, or Free Rents, becauſethoſe 
are common to him with other Perſons ; but I 
ſhall only ſpeak of his Royal Revenue, or 
Cenſuales Prærogativæ, and that Cenſus Regalis, 
of 'which the Law takes Notice as of com- 


mon Right belonging to him, as be is 


King. 
And the Kinds of thoſe Revenues are Two, 


| VI, & 3 ; l 1 
I, Eccleſiaſtical. | Wo 
2, Temporal. 


His Eccleſiaſtical Revenues are of Two 
Kinds; 
1. Extraordinary. 


2. Ordinary. 


1. His Extraordinary Revenues Eccleſiaſti- 
cal are thoſe Subfidies and Tenths, and 
other Eccleſiaſtical Supplies granted oc- 

- caſjonally by the Clergy in their ſeveral 
Convocations 


Note, 


o 
" © 
: 
* — 
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Note, In thoſe Occaſional Supplies the Law 
takes Notice, That the King has 
an Inheritance, though depending up- 
on the Bounty of his Subjects, and 
therefore he may grant an Exemption 

_ from them; as likewiſe he may do to 
particular Perfons from- Temporal Sub- 
ſidies hereafter mentioned for the ſame 


2. His Ordinary Revenues Eccleſiaſtical are 
likewiſe of Two Kinds ; 
1. Conſtant or Annual. 
2. Contingent or Caſual. 


The Conffant or Annual Revenue Ecclefia- 
ſtical, is his Tenths of Eccleſiaſtical Bene- 
Extraparochial Tythes, and fome other 
ings of Eccleſiaſtical Nature, that poſſibly 
ipht come to him by the Diſſolution of Mo- 


Hither may be reſerr d Proxies, (Procura- 

ions), Penſions, Tythes, Appropriations, 
K. 

The Caſual or Uncertain Ecclefiaftical Re- 

venues are, ; x 

x. His Firſt Fruits of all the Ecclefiaſtical 
Benefices ; ſettled in him by Stat. 26 H 8. 

2. The Temporalties of Biſnops; which 
though they are in the Crown by rea- 

ſon of the King's Right of Patronage, 

yet I may call 'em Spiritual, becauſe 
they are Part of the Revenues of an Ec- 
cleſiaſtical Corporation: And on the 


ſame Reaſon, 
| [© Cor- 
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3. Corrodies alſo ; as being of the Founda- 


tion of Eccleſiaſtical Corporations. 
4. And alſo Lapſe it ſelf; which though 


it be not reckoned a Revenue, becauſe 


not to be ſold, yet it is equivalent to 2 
Revenue; for it yields a Preferment for 
* Clerk. 


SECT. VIL 
Of the King's Temporal Revenue. 
19 Come now to that Part of the King's 


I Conus Regalir which I call Temporal: And | 
this is likewife of Two Kinds; wth 


1. Extraordinary. 
2. Ordinary. 


1. The Extraordinary Temporal Revenue 


may be further divided into, 
I. The Ancient. 
2. The Modern. 
The Ancient Temporal Extraordinary Rere- 
nues are of ſeveral Kinds, as, 
x. Hidage, Cornage, Scutage. 
2. Aids: Ad Corpus redimendum, Ad 


filium primogenitum Militem faciendum, 


Ad filiam primogenitam Maritandam, 


The Modern, are the Subſidies and _ 
granted by Parliaments. 


2* The Ordinary Cenſaus Reali- . 
alſo of Two Kinds, Ay 
8 1. Common. 


„ 


. Tha 
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I, I/, The C and Cenſus Rego 1 Temporal 18 
either, Certain, or Caſual. ; 
1. Certain; as his Rents and Dome, which 
are either, 397 e 
1. Newly acgtird by Dipol, Sur- 
render, Exchange: Or, 
2. Ancient; as, Antiqua Dennis Co- 
8 Ancient Demeſns. 
Here inſert what they were, what the 
Tenants Privileges were, Oc, 


2. The Caſual Ordinary Temporal Reve- 
nues; as, 
Profits of his Tenutes, and the like. 


II. 2dh, The Special. Ordinary Cenſur\ Regal; 
which in its Original was annex'd- to the 
Crown ſor the Support of the Kingly State 
and Dignity ; 5 this is of ſeveral Kinds, 
** 
. Purveyance, ' 6r, Buy! ing at "the King? 5 
"Piſce; which is ſince taken away. 
2. Priſage, i e. One Tun of Wine for eve- 
Ty Ten Tuns laden in every Ship; and 
from Aliens, in lieu thereof, T wo Shil- 
ling for every Tun. 
Here add who are exempted from 


/ Priſage, &c. 

3. Cuſtoms, great 0 ſmall, Magna - An- 
tiqua Cuſtuma. 1 . 

2 Bona Vacantia, as Waiß, Strays; ; Wree: 
cum Maris. 


5. Rojal Fiſh, as Whale and Sturgeon. 

05 8. Bona Forifacta, vel Confiſcata; as, 
. Bona Felonum, vel Pelonum de 2 
F. 4 vs | = 2. Bona 
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2. Bona Fugitivorum. 
3 — — & in E xigendis 
oſitorum. NY 
- ud Eſcheat ; a, 
I. Terræ Normannorum, 
2. Tere Alieniginorum, .  ., 
3. Terræ Proditorum. TAR 
8. * Mines. 
* Maritime Tnereaſes, by reaſon of vi 
n 
10. Ogg of bis Courts; as, 
1. His Fees of the Seal. 
2. Fines upon Original Writs. 


3. Poſt-Fines, or Fines pro Licentia Con- 


859 cord... 
4. Fines for Miſdemeanors, and thoſe 
are either Common or Royal. 
rs 8. Common Fines on Vills, Townſhips, 
or Hundreds, for the Eſcape of Mur- 
2 derers, Felons, and the like. 


Ig Amerciaments. _ 
1 . Cuſtody of Ideots and Lunatiels Land: : 


me The latter upon Nee not yoo the 


Profits of bis Foreſts. 


rears Trove. © 
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SECT. N. 


Of the Relative Prerogatives of the Crown, | 
quay S far have I gone with the Dire 


or Subſtantive Prerogatives of the Crown 


Now I come to thoſe that are Dependant and 
Relative, which are of ſeveral Kinds, vix. 


The Prerogatiues: 


1, Of hi: Preſence, in relation to Breachofthe 
Peace, Seiſure of Villeins, Arreſts, &c. 


| 2. Of bis Poſſeſſions: That no Man can en- 


ter upon him, but is driven to his Suit by 
Petition. And here of Traverſe, Mon- 
ſtrans de Droit, Amoveas Manus, Cc. when, 
in what Caſes, and how to be brought. 


3. Of bis Demeſns. The Rights and Exemp- 
tions of Ancient Demeſn. Vide ſupra, p. 28. 
4. Of bis Grants, how to be expounded. 
5. Of bis Suits ;, as, 5 
1. In what Courts, and Election of 
Courts. 
2. In what Writs. 
3. In his Proceſs. 
4. In his Pleadings. 
5. In his Judgments. 
6. In his Executions. 


6. Of bis Debtors and Accoumtants, in their 
Debts and Accounts. 7. In 


be Analyſis of the Law. 
7. In relation 0 bi: Treaſare, and of his 
Officers imployed therein. 


8. In relation to Perſons related io Bim; as, 
1. His Queen Conſort; and here of her 
ſeparate Capacity, her Revenue, Aurum 
2, His Children; his eldeſt Son, eldeſt 
Daughter, Ce. 
3- His Miniſters attending his Perſon, 
or his Courts, or his publick Service. 
And herein, 2 
1. Of Privilege. 1 
2, Of Protection. 


or Scheme of the 
which (though ĩt be but haſtily and im 
done) may be ſeen, of what vaſt Dimenſion 


this one, though great, Title of the Law is, 


and what a vaſt Number of great and conſi- 
derable Titles fall into it 3 inſomuch, that if I 
ſhould purſue any one of theſe: ſubordinate 
Titles, though it might ſeem but narrow, and 
here expreſsd but by a Word or Two, as 
Wreck, Waif, Toll, Cuſtom, 8c. there is not one 
of theſe, but in the bare Analhſis of it, and of 


the ſeveral Incidents and Rivulets that would 


be found to fall into it, would. grow as 
large as this brief Abſtract of this great Head 
has done, and it may be much larger, as the 
Capillary Veins and Arteries in the Body take up 


more Room and Extenſion than the great 


Trunks, out of which their {mall Ramifications 
are drawn. 
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AMT. 


of the Subordinate Ma niſtrates : Ad 
Firſt of Fan iflca. 


T HUS far of the Ses Mag rate, 
and of the Rights annex d to him by 
reaſon of his Office: The next Conſidera- 
tion is of Subordinate Magiſtrates, 'which I 
ſhall conſider in the ſame Method as the for- 
mer, viz. not only in their own Perſons, but 
alſo in thoſe Rights they have annex'd to them 
by reaſon of their Offices or Magiſtracy. 


Al Subordinate Magiftracy is derived from 


| the Supream, either immediately or mediately, 


either by expreſs Grant from him, or by ſome- 


| thing that implies or ſuppoſes ic in its Original, 


wit: Cuſtom or Preſcription: And this Magi- 
{tracy mat be anus ni d into mne Kinds, 


2 Bs Magiſtrates Eccleſiaſtical. 
2. Magiſtrates Temporal. | 


T on Peter aſtical Magiſtrates: Such analy 


as have a es annex 's, are OE: Two 


23 Ordinary. 
5 Extraordinary. 
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The Ordinary Eccleſiaſtical Magiſtrates are 
alſo of Two Kinds, wiz. : 


1. Such as have Eccleſiaſtical Juriſdi&ion | 
annex'd to their Places and Offices : 
rimarily and originally, as Archbi- i 
ops, Biſhops, Archdeacons. ; 


2, Such as have their Juriſdiction by Sub- 
ſtitution and Delegation from them, 
as Chancellors, Officials, Surrogates, 

Vicars General, Guardians of the Spi- 
ritualties, &c. 


The Extraordinary Eccleſiaſtical Magiſtrates, 
are certain Perſons appointed by the King's 
Commiſſion for hearing and determining 
Matters of Eccleſiaſtical Conuzance (the 
King being ſupream Head in Matters Ec- 
cleſiaſtical). And this is either, q 


1. In the Firſt Inſtance, ſuch as were an- 
ciently Commiſſioners in Matters Eccle= 
flaſtical, either ad univerſalitatem Cau- | 
ſarum, or in particular Caſes. 9 


2. In the Second Inſtance, as Commiſ- 
fins of Appeal, and of Review, | 


And becauſe thoſe Magiſtrates have Ec- | 
= cleſiaſtical Juriſdiction annexed, here 1 
J ' might be brought in the whole Parti- 
culars thereof, and amongſt em prin- 
cipally theſe, vis. | 


f 1. In Matters of Crime, as Adultery, i} 

} Fornication, Inceſt, Cc. 1 

/ * 2, In Matters of Int ereſt 3 8, | ö 
. : 4 
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T. De Teftamentis & Adminiſtrationuns 
Commiſſ;one. (Here of that Matter.) 
2. De Matrimonio & Divortio: And 
here, who may marry, what is 2 
lawful Marriage ; the Kinds of Di- 
vorces, and their Conſequences or 
Effects; oy} 
1. In Diſſolving, or not. 
2. In Baſtardizing, or not. 


3. In Caſes of general Baſtardy, when 


Written to by the*Temporal Courts. 
4. In Caſes of Tythes. 
5. In Caſes of Dilapidations. 


6. In Caſes of Ability of Clerks, Inſti. 


tution, Deſtitution or Deprivation, Suſ- 
penſion, Sequeſtration, ec. of Eccle- 
ſiaſtical Benefices. . 


7. Of the Difference between Juriſdi. 


ction Voluntary, as Admiſſions, Inſti. 
tutions, Probate of Wills, Commiſſion 
of Adminiſtrations, and Contentious Fu- 
riſdiction. | 


8. Of their Sentences and Coertion, 


namely Excommunication, and the Ef- 
fects thereof, in reference to, 
1. Diſabling the Party. 

2. Impriſoning the Party. 

9. The Method of reſtraining the Ex-. 
ceeding of their Juriſdiction ; | 
I. By Probibitions. A 
2. By Premunire, 


10. The | 
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10. T he Means of Redrefling their Er- 


J 
By Appeal: The Method and Ef- 


fects thereof. 


II. Of the ſeveral Courts belonging to 
their ſeveral Juriſdictions; as, 
To Archbiſhops, their Court of 
Audience, Prerogative Court, 
and Court of Arches. 
To Biſhops, their ſeveral Conſiſto- 
ries, and Chanceries, their Chan- 
cellors, & c. reiten ie 


12. Their Power of Viſitation. To what 


it extends: - SCAN 
- Corporation Tax. 1 
When to Hoſpitals. 


When to Univerſities, Oe. 4 
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COM 
Concerning Temporal Magiſtrates. 


T HE Temporal Magiſtrates are of Three 
| Kinds, vix. * 
I. Military. 
2. Maritime. . 
3. Civil, or Common Law Magiſtrates. 


1. The Military, were the Conſtable and Mar- 
ſhal, whoſe Power (as far as the Common 
Law takes Notice of it) conſiſted of Two 
Parts, vix. 

1. Of a Kind of Mixtum Imperium, which 
cm yg was for the Preſervation of 
eace, and Ordering the Army in 
Time of War. | | | 
2. A Juriſdiction belonging to their Court- 
Martial: Whereof . 25 


2. The Maritime, is the Admiral, and thoſe 
deriving Power under him. Their Power 
likewiſe conſiſts of, 


1. A Kind of Mixtum & Subordinatum 

Imperium over the Officers and Seamen, 

_ eſpecially in the King's Fleets and 
__ Yards. 

2. Poteſt atem Furiſdictionis, in relation to 


Matters ariſing upon the High Sea. 


And 


The Anahfis of the La: 
And here of the Admirals Juriſdiction, 
and the Remedy, if he exceeds in it ; 
1. By Prohibition, 


: The Common Law, or Civil Magiſtrate; I 


mean ſuch as are inſtituted either by the 
Common Law, by Statute, or by Cuſtom ; 


Theſe, in relation to Things Temporal, are 
_  vanious, 5 
And becauſe theſe Magiſtrates conſiſt 


not only of natural Perſons, as they are 


ſuch, but of natural Perſons conſtituted in 


ſome Degree of Empire, Power, or Juriſ- 
diction; here will aptly fall in the Diverſity, 


the Juriſdiction and Powers of the ſeveral 


Courts, and of the Officers, both Mini- 


ſterial and Judicial. Theſe, though I ſhall 


not proſecute in all their Branches and Ex- 


tents, yet I ſhall give ſome ſhort Account 


of them, vix. 


The Subordinate Civil Magiſtrates are of - 
Two Kinds: ; 


1. Such as have not only a Civil Power, 
which I may call Poteftatem mixti Imperiz, 
but alſo have a Power of Juriſdiction. 


2. Such as have a Kind of Ciuil Power, or 
 Mixtum Imperium; but without Juriſdi- 
Ciion. Fide Sed. 12. | | 


1. As to the former: | 
The Perſons that exerciſe this Power or 
Juriſdiction, are called Judges, or 
Judicial Officers. 7 
| RTE y 2 . 
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T he Places or Tribunals wherein they 
exerciſe their Power, are called Courts. 
And the Right by which they exerciſe that 

Power, is called Furiſdidtion. 


This therefore yields us theſe Conſiderations, 
Vie. 


The Courts themſelves, 3 what they arts gow 


they are conſtituted. 


MU bat their Furiſdict ion is, and the Expent 
thereof. 


Who the Fudges are, and how made, whe- 
ther by Commiſſion, Charter, Pre- 
ſcription, Cuſtom, or by Cone of 
the boron OY 


1. The Courts are of, Two kinds; os F 
1. Courts of Record. 16 
2, Not of Record. [ | 


" Faſt, Of Courts of = there is this Di- 


verſity, vix. 0 | (115003 1 


1. Supream. 2 ; 
2. Superior. 1 l Ny 
3. Inferior, eb 


1, The Supream Court of this Ngdom ! is 

the High Court of Parliament, conſiſting 
of the King, and both Houſes of Parlia- 
ment. | 


1 245 Thoſe Courts I cal wr are Indeed 


of ſeveral Ranks and Degrees, and every 
one nevertheleſs are to keep within the 
Bounds and Confines of their ſeveral Ju- 
riſdictions by Law On them. And 
they are, 

1. More Pune 

2. Leſs Principal. 1. The 


E 
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1. The more Principal are, 
The Courts of the Lords Houſe in Par- 
ment. 
Chancery. 
The great Courts at ) King - Bench. 
Weſtminſter, as, ) Common. Pleas. 


Exchequer. 
Ad Communia 
5 Placita. 
Juſtices itinerant, & 4 placita Fu- 
reſtæ. 
2. The Jeſs Principal, are ſuch as are held, 
Gaol.delivery. 
Oyer & Terminer, 
1, By Commiſſion. & Aſſize. 
| | Niſi prius. 


| i And divers others. 

2. By Cu. } As the Courts C Lancaſter, 
om, or > of the Conn“ Cheſter. 
Charter: S tiesPalatine of / Durham. 

Vertue of Ae {Grand Seſſions. 


7 3 and dewets. 
s Juſtices of 


the King's Commiſ d 
" RW, h Peace. 
73 As the Courts | And dan 


L others. 


3dly, Inferior Courts of Record, Though there 
be a Subordination of moſt Courts to 
{ome other, yet for Diſtinction's Sake I 
ſhall call thoſe Inferior Courts which are 
ordinarily fo called; as, 
Corporation Courts. 
Courts Leet. 
Sheriffs Torns. : 
D 4 Secondly, 
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| 


| 
| 
| 
I, 
j 
: 
| 
t, | 


F 


—— 


The Analyſis of the Law. 


: | Courts Baron. 
Secondly, Courts not of County Courts. 
Record are divers: As, Hundred Courts. 
= And others. 


But I am not ſolicitous of purſuing this Mat- 


ter of Courts and their Furiſdiction over-large- 


ly; becauſe all the Learning of them is alrea- 
dy put together in the Tractates of Crompton, 
my Lord Cook, and others, who have written 
of the Furiſdiction of Courts. 


2 of 5 — 


SECT. MI 
Of Inferior Magiſtrates, Sine Juriſ- 


dictione. 


T now follows, that ſomewhat be ſaid of 
thoſe Magiſtrates that have a certain Impe- 


rium, but without Juriſdiction ; and theſe are 
called Minifterial Officers. | 


Some Officers indeed are ſimply Minifterial, 
as Clerks and Officers in Courts, Caſtos Bre- 
vium, Prothonotaries, the Remembrancers 
and Chamberlains of the Exchequer, &c. 


But theſe, though they have a Superinten- 
dancy over their Subordinate Miniſters, and 


a Miniſterial Adminiſtration in Courts of Ju- 
ſtice and elſewhere, I ſhall not meddle with 
in this Place, but refer them to the ſeveral 
Courts to which they belong. 5 


For 


The Analyſis of the L 


For thoſe that I here intend are of a more 
publick and common Kind, and are princi- 
pally theſe, wiz. | 


1. The Sheriff of the County, who is the 
reateſt Miniſterial Officer; and I there- 
ore call him a Magiſtrate, becauſe he is 
a Conſervator of the Peace of the Coun- 
ty, and executes the Proceſs of the King's 
Courts. | 
Here are conſiderable, 
How conſtituted : | 
How diſcharged : 5 
What his Power, his Office, his 
his Duty. 3 
This is a large Subject: See thoſe 
that have written of this Office. 


2. Mayors of Corporations. And here of 
Heads and Governors of Colleges, &c. 


3. Conſtables, and Head. Conſtables, 

Theſe, though they have not any Juriſ- 
dition to hold Conuzance of any Fact, 
yet are Conſervatots of the Peace, and 
hve a Kind of Mixtum Imperium rela- 
tive to it. | 


4. Bailiffs of Liberties, Serjeants of the Mace, 
and all that have a Power veſted in 
them by Law for the Execution of Ju- 
ſtice, are within the Precincts and Ex- 
tents of their ſeveral Offices a Kind of 
Magiſtrates; for a Subjection is by Law 
required of others to them, in relation to 


that Power wherewith wir are inveſted, 


and the Execution ther 
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Thus far of Magiſtrates both Sapream and 
Subordinate, and the feveral Rights that are 
Intuitu & ſub ratione Officis, annexed to them. 


SECT, x 


3 Of the Rights of the People or Subjeck. 


* 


He one through the Diſtribution of 
Magiſtrates, I come now to the other 


Term of Relation, namely, of Subjects. 


And the Rights of Subjects are of theſe Two 
Kinds, viz. Ea 
1. Rights of Duty, to be perform?d. 
2. Rights of Privilege, to be enjoy d. 


1/f, As to the Firſt of theſe, they are ſuch 
Duties as ate to be paid or perform'd by 
them; either, | | 

1- To the King, as Supream Executive 
Magiſtrate: Or, | 
2. To Isferior or Subordinate Magiſtrates. 


The Rights or Duties to be perform'd by the 
People to the King himſelf, are, FF 

1. Reverence and Honour, Fidelity and 

Subjetion, oo” 

All which come under the Name of 

Allegiance ; and the Extent of this 

is declared, and Aſſurance thereof gi- 

ven, by the Oaths of Allegiance, ec. 

of Supremacy by 1 Eliz, of Obedience 

by 3 Fac. 1, 0 

5 2. Pay- 
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2. Payments of thoſe Rights and Dues, 
Cuſtoms, Subſidies, &c. which either 
by the Common Law, or by Act 
of Parliament, are ſettled on the 
King. ET 2 


The Rights to be perform'd to Iferior Ma- 
ſtrates, are, 5 
1. Re verence and Reſpect to them, ac- 
cording to their Place and Autho- 
rity. 
2. A juſt Subjection to their lawſul 


Power and Authority, as far as by 


Law it extends. 


= 20 2dly, The Rights and Liberties to be enjoy'd 


by the People, both in relation to the King, 


and all his ſubordinate Magiſtrates, are, 


That they be protected by them, and 
treated according to the Laws of the 
Kingdom, in relation to, 

1. Their Lives. 1 
2. Their Liberties. 
3. Their Eſtates. 


And here falls in all the Learning upon the 
Stat. of Mag na Charta, and Charta de Foreſta, 


which concerns the Liberty of the Subject, 


eſpecially Magna Charta, cap. 29. and thoſe 


other Statutes that relate to the Impriſonment 
of the Subject without due Proceſs of Law, 


as the Learning of Habeas Corpus s, and the Re- 


turns thereupon; 
Where the Party is to be bailed. 
Where to be remanded. 
Where to be diſcharged. 
” Hither 


II. 
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Hither alſo refer thoſe Laws that relate to 
Taxes and Impoſitions ; as, 

The Stat. De Tallagio non concedemdo. 

The Petition of Right, G. 

Alſo, the Statutes and Laws concerning 

| Monopol ies. r 

Commiſſions of Martial Lew. 

Commitments by the Lords of the Council. 

And concerning the Trial of Mens Lives, 
Liberties, or Eſtates, otherwiſe than ac- 
cording to the known Laws of the Land. 


Theſe, and many more of this Nature, are 
common Heads of thoſe Liberties and R:ghts 


that the People are to enjoy under the Magi- 


ſtrate. 


And thus far concerning the Copita Levis, in 


reference to the Political Relation of the Ma- 


iſtrate, both Supream and Subordinate of the one 
art, and the Subditi or Subject on the other 


Part: For though Subject, in a more ſtrict and 


iar Senſe, is the Correlative of the Prince; 
yet in a more large and comprehenſive Senſe, 


it is a Correlative to any i»ferior Magiſtrate 
allo, according to a more limitted and re- 


trained Subjection. 
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SE CT. XIV. 


Of the Rights of Perſons under Relations 
Occonomical: And firſt, of Husband and 


Wife. 


Hus far of the Rights of Perſons under a 
Political Relation : Now concerning the 
Rights of Perſons under a Relation Occono- 


mical. 


And they are theſe Three Pairs; 
1. Husband and Wiſe. 
2, Parent and Child. 
3. Maſter and Servant. 


And I ſhall here we once for all, That in 
Oeconomical Relations, as in the former, I ſhall 


not only take in the Perſons themſelves, but 
alſo thoſe Jura Rerum that concern them 
under that Relation; which though they 
may be of a diſtinct Conſideration Jura 
Rerum, yet in this, and what follows, I ſhall 
(as before I have done) take in thoſe Jura Re- 
ram that have a Kind of Connexion with the 
Jura Perſonarum, under their ſeveral Rela- 
tions. | 


In the Conſideration: of this Relation of 
Hm and Me, are theſe Things conſidera- 
E, VIY, | | | | 


k _ 
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1. In relation to the Perſons . 

2. In relation to certain Connexes, Con- 
ſequences, or Incidents, belonging to 
Perſons under this Relation. 


If, As to the former, theſe Capita Lol 


and legal Enquiries fall in „ Vis, 


1. The Perſons that by Law may inter- 

marry, the Limits whereof are preſcri- 

bed by the Stat. 31 H. 8. reſtraining it 
* che Degrees prohibited by the Levitical 

aw. 

And yet a Marriage within thoſe Degrees 

is not void, but voidable by Sentence of 

Divorce. 


2. The Age of Conſent to the Marriage: 
In the Male, Fourteen. 
In the Female, Twelve. 
Nate, The es of a infra Annos 
Nubiles. 


3. The ee of Marriages; as, 
"of Marriage de Fatto; | 


#52 What is requiſite to "the Conſtitution 


thereof; 
And what Effect it has 
And a Marriage 4e Jure; 
What it is, and the Effects: 3 
And how each may be tried. 


4. What Aſalves the Marriage. 
And here of Divorces, viz. 


: . A Menſa & Thoro only ; as, 


1. Cauſa Adulterii, 
I, Cauſa Sævitiæ. 


2. Vin. 


Ibe Analyſis of the Law. 
2. A Vinculo Matrimonii; as, 
I. Canſa Conſanguinitatis vel Aﬀenitatis 
2. Cauſa Præcontractus. | 
3. Cauſa Frigiditatis, © 
And here the Effects of ſuch Divorce, 


To the Parties themſelves. 
In relation To their Children. 


NF The Second Thing is, in relation 1 to 
thoſe Incidents and Conſequences that ariſe upon 
the Intermarriage, VIS. © 


1. What Things the Husband acquires by 
the Intermarriage, viz. 


Perſonal Things in Poſſeſſion. 
Real Chatrels to diſpoſe. 

- And here, 
What ſhall be a poſſeſſion, 
What à Diſpoſition. | 


2. What Things he acquires by the Death 
of his Wife: 


1. In relation to Chattels real; 
By ſurviving her. Vide Seck. 33. 
2. In relation to Inheritances; as, 
Tenant by the Curteſy, if he have Iſſue 
inheritable by her. 
Here of Tenants by Courteſy. 


0g What Things he acquires not by the Ta- 
termarriage, or Death, 


Note, Perſonal Things in Action, are in him to 
diſcharge by the Marriage; but not to 
enjoy them by Marriage, or Death, un- 

leſs he be her Executor or Admini- 

| {trator. 
0 4. What 
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4. What Ads of the Husband during the 


Marriage bind the Wife. 
And here of Diſcontinuances. 


5. What Acts of the Wife during Cover- 
ture bind the Husband, and what not. 


And here of 
Her 
Her Wills, 
Her Receipts. 


6. What Ads bind her fel, and what 
not. 
47 here of Fines by Judgment againſt 


7. What the Wife acquires by the Mar- 
riage or Death of the Husband. 


I. In relation to Honorary Titles and | 
Precedence. | 
2. In relation to Inheritances. 
And here of Dower, the Kinds of i it, 
When and how due. | 
_ Alfo of Qaramtine. 
3. In relation to Chattels. 
Here De rationabili parte Bonorum. 
And Bona paraphernalia. 
8. Remedies by the Wis againſt the Hur 
band, 
1. In Caſs Sevitie, 
5 In Caſ# Alimoniæ. 
Either in the Spiritual Court: 
Or Temporal. 


9. In 
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9, In what Actions they muſt ſerer. 
In what they may join or ſever. 
10. What Relation of Proximity either has 
do the other in cale of Survivorſhip, as 
to the Adminiſtration of each other's 


Goods. 
r 
Concerning the Relation of Parent 


* 
— 


and, Child. 1 


17 * * 
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Come now to the Second Oeconomical Rela- 
J tion, i. e. Father, or Mother, and Children ; 
and therein we are to conſider, ' © © 
I. The Father's Intereſt in the Child: 
I. In his Cuſtody or Wardſhip, © 
2. In the Value of his Marriage. 
3. In his Diſpoſal. 
| The Father has the Di/po/al, _ 
þ 1. Of his Child's Education. 
2. Of his Cuſtody to another. | 
Vide the late Act, how far the Mother, 
ſurviving the Father, is intereſted in 
thoſe Rights. | 


II. The Child's Interef in the Father or 
Mother, | 
Io be 1 by . caſe of Im- 
potency, by Stat. 43 Ez. 3 
f 


r 


—— —— 


48 
* 


8. _— by the Wife againſt the Hof: 


The Analyſis of the Law: 
4. What Ads of the Husband during the 
Marriage bind the Wife. 


And here of Diſcontinuances. 


5. What Acts of the Wife during Cover- 


ture bind the Husband, and what not, 


And here of 
Her 
Her Wills, 
Her Receipts. 


6. What Ads bind her lh W. 


not. 


* here of Fines by Judgment againſt 


7. What the Wife acquires by the Mar- 
riage or Death of the Husband. 


I. In relation to Honorary Titles and 'T 


oo 

2. In relation to Inheritances. 
And here of Dower, the Kinds of it. 
When and how due. | 

_ Alfo of Darantine. 

3. In relation to Chattels. 
Here De rationabili parte Bonorum. 
And Bona paraphernalia. 


1. In Caſs Sevitie. 
. In Caſs Alimoniæ. 
Either in che Spiritual Court: 
Or Temporal. 


* 
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9, In what Actions they muſt ſever. © + 
In what they may join or ſever. 


to the other in caſe of Survivorſhip, as 
to the Adminiſtration of each other's 


* 


Goods. 
Concerning the Relation of Parent 


and, Child. 


we * 5 ö * 6 . 1 by 


I Come now to the Second Oeconomical Rela- 
1 tion, i. e. Father, or Mother, and Children ; 
and therein we are to conſider, ' © = 


I. The Father's Intereſt in the Child: 
1. In his Cſtody or Wardſhip, © 
2. In the Value of his Marriage. 

3. In his Diſpoſal. 


The Father has the Diſpoſal, _ 
I. Of his Child's Education. 
2. Of his Cuſtody to another. 
Vide the late Act, how far the Mother, 
ſurviving the Father, is intereſted in 
thoſe Rig bes. 


II. The Child's Intereſt in the Father or 

Mother, | 

Jo be maintain'd by him in caſe of Im- 
potency, by 2 43 Eliz, 


——— 


III. The 


The Analyſis of the Law. 
III. The reciprocal Intereſt of each: 
Whereby they may, 
I. Maintain each other's Suits. 
2. Juſtify the Defence of each other's 
Perſons. | 
Here inquire how far forth the Grandchild, 
after the Death of the Father, is a Child 
within theſe Conſiderations. 


* 


SECT. XVI. 


_ Of the Relation of Maſter and Servant. 
Tobi g the Third Occonomical Relation, 


er and Servant, little is to be ſaid. 


But here conſider, é 
. The Kind: of Servants. 
2. The Nature of Reteiners. | 
3. The A#s that may be done recipro- 
_cally by che Maſter or Servant to each 
other, e iy eee 
1. In maintaining their Suits. 
2. In defending their Perſons, 


SECT. 


12 


The Analyſis of the Law. 


SECT. XVIL 


Concerning Relations Civil. 


Have done with Relations Political, and 
alſo Oeconomical, and therefore now come 


to thoſe which I call C:vi/; though, tis true, 
that Term, in a general Acceptation, is alſo 
applicable to the Two former Relations. 


But in a limited and legal Senſe I diſtin» - 


guiſh Civil Relations into Four Kinds, viz. 
I. Anceſtor and Heir. 
2. Lord and Tenant. 
3. Guardian and Pupil, 
4. Lord and Villein. 


4 r * 
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S EC I NN. 
Concerning Anceſtor and Heir. 


Hs Relation I made diſtinct from thit 

of Parent and Child, becauſe many Per- 
ſons are Anceſtors, as to the Tranſmiſſion of 
Hereditary Succeſſions, that are not Parents; 
and many inherit as Heirs that are not Chil- 
dren to thoſe from whom they inherit. And 
although the Buſineſs of Hereditary Succeſſions 
will fall in hereafter, when we come to ſpeak 
of the Jura Rerum, and the Manner of tranſ- 
ferring of Properties, yet I ſhall mention it 
here alſo. And firſt, conſider, 


I. Who cannot be Anceſtor or Heir. 


I. A Baſtard may be Anceſtor in relation 
to his own Children, or their Deſcen- 
dants, but not to any elſe. 

But a Baſtard cannot be Heir. 

Add here, of Paſtard:; 

hes a Baſtard by the Laws of Eng. 
ang, 

By what Name he may take : By Pur- 
chaſe, &c. „ 


2. In a right aſcending Line, the Son is 
not an Anceſtor to tranſmit to his Father 


or Grandfather by Hereditary Succel- 
ſion. | 


3. The 
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The Analyſi s of the Law. . £483 
The Half blood is an TON of 


" Deſcent, dix. | . 
Of Lands; 
Not of Dignities. 


II. Who may be Anceſtor or Heir: 


And here all the Rules of Hereditary Suc- 


1 ons may come in: Whether, 
In Linea Deſcendente, from F ather 


to Son, or Nephew. 
2. In Linea Aſcendente, from Nephew 


to Uncle. 
. In Linea Tranſverſali, from Bro- 


ther to Brother. 


SE CT. XIX. 
Concerning Lord and Tenant. 


Nder the Relation between Lord and Tis 
zam, theſe Titles fall, viz. 


1/f, The Tenure it ſelf : 
W lat it is; 
How created; 


What the Fruits thereof. : 
_ Cx. Service. 
1. Rent: 95 Charge. 
Seck. 


2. can of Two Kinds: 
1, Of Common. Right incident to Te 
nures; as, | 
- 7 Fealty* 


What it is. 2 
E 3 2. Con- 


3 The Anahfis of the Lay: 
2. Conventional Services; as, 
Homage; 
Knights Service, 
Grand or Petit Serjeanty. 


adh, Certain Perquiſites ariſing from it; as, 
Wardſhip; N 
Marriage; 
Eſcuage; 
Relief: 
And alſo Eſcheat, which is either, 
Ex defectu Sanguinis, for want of 
Heirs: Or, DO. 

Ex Delicto Tenentis, as by Attainder. 
And theſe ſeveral Titles may be bran- 
_ into exceeding many Particu- 

ars. "I 


2 th. _ — 


* 
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e 
Concerning Guardian and Pupil. 


PHE Third Sort of Civil Relations are 
Pupil and Guardian. And herein are 
conſiderable, | 


I. With reſpect to the Guardian, what 
and how many Sorts of Cuſtodies there 
are: As, | * 


1. Guardian by Nature, the Father; 
And, in ſfomeF The Mother. : 
Reſpects, The Grandfather. 
Quære, In what Cales, and to what In- 
„%%% i oe 


The Analyſis of the Law. 
2. Guardian by Nurture. 


Guardian b 80 
9 Who ſhall cdl 
For how long Time: 


4. Guardian by Knights Service. 
Vide Sectio prox' Supra. 


Il With reſpe& to the Pupil or Har, is con · 
ſiderable; 
1. When he ſhall be ſaid of full Age: 
1. By Common Law. ; 
2. By Cuſtom. TX 

2. Wha: he is enabled or diſabled to do: 
1. In relation to Lands. 
2. In relation to Goods or Ce, 
5 And here, 
Where | he ſhall be bound; 
Where not. 
Theſe may come in here, but more pro: 


perly * under n Sect. 1. 


— 
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8 E c . I. | 
-Of . and Villin. N 
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„Hl Title is at this Dock Jo little Us 
and in Effect is altogether antiquatbd; 

and therefore I reer my kt herein ae to 

Littkion. | 7 | 


Re” 1. 001. 
Concerning, Perſons or Bodies Pal 1 
2 Corporitions. — 


1 Have done With che ure Perſe erſonarum Ne. 

1 uralium, conſider d under their ſeveral Re- 
lations, Political, Occonomica!, and Civil; and 
ehereforefl now come to Perſons Politick, or Cor- 
porations, that is, Bodies created by Operati ion of 
Law, 


— wad," 
* at TA 


J. The Higheſt and Nobleſt Bady poliricł, i is 


dhe King, who though he be a Body Natural, 


yet to many Purpoſes is alſo a Body Politich or 
Corporate, as has been already thewn, and 
ſhall not now reſume. Therefore Bodies Cor- 
porate, Th reſpect of. ehe Nature of them, 1 


| divide i into Two Kinds, vix. 


3, Egele- 


K 1.9 * 
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The 3 7 the Las. 


1. Eccleſiaſtical. 
A Temporal. 


5 Eccleſiaſt ical cobrand are diſtingull' 
in their Conſtitution, thus; vis. 
1. In the Title of itt. 
2. In the Manner of K. 


3. In the Nature of ii. 
1. In the Title of their Coulticuion they 
are, 


1. By Preſcriptions 
2. By Charter; as att new ae 


* 5 
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- Cor "a Aire, PI eee þ 
e IN © | | 
"Xx In the Manner of their 2nftitutice, | 

they are, . 4 


1. Elective? 
2. Preſentative. + ber 
Ze Heng 
22 "= eine VAR is 
i Of Inſticacian... 2} 7 5. 6 
| Induction. 7, | "YG n+ on 
By whom to be made; 
And when; 
And the Effects thereof. 


Alſo oſ | 
And Devo 8 3 
When, and bow. 

In the Nature of their Conſtinaion, 
32 undergo many Dzverfifications, — 
1. Vitb Cure, as Parſen, Vicar, &.. 

Hit bout Cure, as Prebend. 
1 : 8 | 2. Re glas 


1 
LY 
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The Anabfis of the Law. 


2. Regular, as Abbot, Prior, 
Secular, as Maſter of Hoſpital, Parſon, 
3. With Dignity, as Biſhops, Deans, 
Chancellors; or, we * 26 
Without Dignity, or Simple Benefices, as 
Parſon, Vicar, Prebend. £3 - 
4. Sole, as Biſhop, Dean, Par ſon, Vi- 

car, Prebend ; or, | 


Aggregate, as Dean and Chapter, Ma- 
Tier and Confraternity. Ee 


And under every of theſe Diſtinctions, the 
following Connexes fall in, and are conſide- 
rable, viz. | & 


1, How they may acquire; 
And what is requiſite thereto. 
1. By Charter or Deck. 
2. By Licence to purchaſe in Mortmain. 


And here. of Mortmain, which is equally 
applicable to all Sorts of Corporations, 
whether Eccleſiaſtical or Secular, | 


2dy, How they may alien. 


ere fall in the ſeveral Diſabling Statutes 1 
ſt, x3th, and 18th of Elix. and the Ena- 
bling Statute 32 H. 8. &. and what Cir. 


ewmſtancerand Qualifications are requiſite to 
enable ſuch Alienations: And if by De- 
wife, or otherwile. 7 
34, How 


Y 
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dly, How they are diſlv d, and the Ef. 
, 2 of ſuch Diſſolutions; as, od 
What becomes of © 
Their Lands; 
Their Goods, © | 
And this is likewiſe applicable to Lay 
Corporations, == ” 


II. Now as to Temporal or Lay Co or ations, 
They are of Two Kinds: "OF 


- Special Corporations, i. e. erected to ſome 


Special Purpoſes, as where the Grant is to 
a Monk, or to the Good Men of Iſlington 
in Fee-Farm. | | 
So Church-wardens are, by the Com- 
mon Law, a Special Corporation to 
take Goods or perſonal Things to 
the Uſe of the Pariſh. 
2. General Corporations ; which are diſtin- 
guiſh'd thus: = | 
x. In reſpe& of the Title of their Cor- 
poration, | 
1. By Charter. 
2, By Preſcription. 


2, In reſpe& of their Quality or Con- 


dition, they are either, 

I. Sole, as the Chamberlain of 
London, as to Bonds taken by 
him for the Uſe of Orphans, 
is a Sole Corporation, i 


2. Aggregate, as Mayor and Com- 


monalty, Maſter and Scholars, 
R Maſter 


— 
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Maſter and Confreres of an 
* Ge. 

And here, 
The Manner of their Fiſearion: : 
And by whom. 
+3. In reſpect of the Rules of their 
Conſtitution, where the Members 
are, 
. Elective. 
2. Donative. 


And 2s common Incidents to Corporations, 


are conſider 


able, 
I. How they are diſptuable. 
Buy Quo Marranto. 
2. The Effet of fuch Diſſolution: 


How the particular Members are remo- 
- wable. 


o 4. Their cir Remedy, it wrongfully remoy'd. 


1832 here We in the Learnin of Writs | 
of Reftitution in the K: ig Bench, of Per. 
ſoms unduly disfranchis d. | 


Hitherto of the Diftribugion of the Heads 
and Branches of the Law touching the Jura 


| Perſonaram, or Rights of Perſons. 


. "Me: 

SECT. 
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ax A 


Tr anſact 1035 of | them, 


CHAP. XXIL 


Concerning the Jura Rerum, and the 
General Diviſion thereof. 


Hine done with the Rights of Perſons, | 


I now come to the Rights of Things. 


And though according to the uſual Method of 
_ Civilians, and our ancient Common Law 


Tractates, this comes in the ſecond Place 
after the Furs Perſonarum, and therefore I have 


herein purſu d the ſame Courſe; yet that muſt 


not be the Method of a young Student of the 
Common Law, but he muſt begin his Study 


here at the Furs Rerum; for the former Part 
contains Matter proper for the Study of one 
that is well acquainted with choſe Jura 


Rerum. 5 
And although the Connexion of Things t 


Perſons has in the former Part of theſe Diſtri- 


butions given Occaſion to mention many of 
thoſe Fura Rerum, as particularly annex'd to 


the Conſideration of Per/ons under their ſeve- 


ral Relations, yet I muſt again reſume many 
of them, or at leaſt refer unto them; and this 
without any juſt Blame of Tautology, becauſe 
there they are conſider'd only as incidental 
and relatively; but here they are conſider d 
abſolutely in their own Nature or Kind, and 
with relation to themſelves, or their own Na- 
ture, and the ſeveral Intereſts in them, and 


And 


& The Analyſis of the Lay. 


And in this Buſineſs I ſhall proceed in the 
Method following, vis. 


I. I ſhall conſider the Things themſelves, 
about which the Jura Rerum are conver- 
ſant, and give their general Diſtributions. 
2. I ſhall conſider the ſeveral Rights in 
thoſe Things, or to them belonging, and 
the Manner of the Production, Crea- 

tion, and Tranſlation of thoſe Righrs. 

3. I ſhall conſider the Wrongs, Injuries, or 
Cauſes of Action, ariſing 55 Wrongs or In- 
juries done to thoſe Rights. 

4. I ſhall conſider the feveral Remedies that 

| 5 relate either to the Retaining or Reco- 

vering of thoſe Rights. 


Firf#, Therefore I proceed to the Conſide- 
ration of the Things themſelves, and their Di- 
tributions. Bratton (and others) following 
the Civil Law, in his Second Book, cap. 11. De 
Rerum Diviſione, makes many Diſtributions of 
Things ; but 1 ſhall only uſe ſuch a Diſtribu- 
tion as may be comprehenſive enough to take 
in the general Kinds of Things, whereof the 
Law of Eagland takes Notice, without con- 
fining my felf to the Diſtributions of others, 
ne? where I find it neceſſary for my Pur- 
Pole. 


Things therefore in general may be thus di- 
ſtributed, vix. 
x. Some Things are Temporal or Lay. 


2. Some Things are Ecelgſiaſtical or Spi- 
| | Thoſe 


ritual. 


E 
ſe 


The Anais of the Law. 
Thoſe Things that are Temporal or Lay, are 


M Two Kinds; 


1. Some are Juris publici. 
2. Some are Juris privati. 


1 Thoſe Things that are xe publici, ars 
ſuch 3s, at leaſt in their own Uſe, are common 


to all the King's Subjects; d are of theſe 
Kinds, vix. 
3. Common Highways. 
2. Common Bridges. 
3. Common Rivers. 
4. Common Ports, or Places for Arrival 
of Ships. 


And this lets in the various Learning touch- 
ing thoſe Things. As for Inſtance: 
Who are to repair Highways or Bridges. 
1. By Tenure. 
2. By Cuſtom, or of Common Right. 
Alſo concerning Nuſances in ibem. 
And in Common Rivers or Ports, 
And how to be remedied. 


©? But this we ſhall meet with when we 
come to Pleas of the Crown. 


2dly, Thoſe Things that are Juris e! 
ate of Two Kinds: 
1. Things Perſonal. 
2. Things Real. 


Things Perſonal, again are of Two Kinds: 
I, Things in Poſſeſſion. 
2. Things in Action. 


Things 
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| 4 r | o Tt Dy 1 
1 1. Things Perſonal in Poſſiſon; as, 


| Money, Fewels, Plate, Houſſ..1d-Stuff, Cattle 
| LE all Sorts, Emblements, &c. : 
Things in Action are Rights of Perſonal 
Things, which nevertheleſs are not in 
"x. Debts due, either, 
2. By Specialty; hs 
I. By Deed or Obligation. 
2. By Recognix ance. | 


| . Goods, whereof the Party is diveſted, 
4 dr out of Poſſeſſion. N 
3. Rights of Damages uncertain 3 as, 

* Covenants broken. 
8 4. Legacies not paid or deliver d. 
1 5. Perſonal Things in Contingency; as, 
j © Accounts, and many more. 
Alſo Aunuities which are partly in Poſ- 

ſeſſion, for that they are grantable 


[ — | over; and partly in Action, becauſe 
] not recoverable but by Action. 


SECT: 


The Axalhſis of the Law. 


— — ——_——— 


Concerning Things Real, and their 
Diſt ribution. 


1 Real are of Two Kinds: 
1. Corporeal. 
2; Intorporeal. : 
Corporeal Things Real are ſuch as are maniz 
rable. | 
And they again are of Two Kinds; 
1. Simple. 
2. Aggregate. 


I. Things Corporeal which are Simple, are ge- 
nerally comprehended under the Name of 
Lands; which yet are diſtributed into ſeveral 

inds, according to their feveral Qualificas 
tions and accordingly are demandable in Writs x 
a 


den, an Orchard, Arable-Land, Meadow 
Paſture, Wood, Marſh, Moor, Furze, an 
Heath, and divers other Appellations. 
And here the Learning comes in touching 
the Names of Things, by which they either, 
| 1. Paſs in Aſſurances; or, 


2. Are demandable by Writs, &c. 


F Things 
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'A Meſſuage, a Cottage, a Mill, a Toft, a Gar- 
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Things Corporeal Aggregate, are ſuch as con- 
ſiſt of Things of ſeveral Natures, whether they 
be all Corporeal, or the principal Part Corporeal, 
but the other Part Iacorporeal; becauſe that 


Part which is Corporeal in them, gives it the 


Denomination of Corporeal; and they paſs 
without Deed, for the moſt Part, as Things 


Corporeal do, and are of ſeveral Kinds, viz. 


I. Honours, conſiſting of many Manors, 


2. Manors, conſiſting of, 


1. Things Corporeal, as Demeſns. 
2. Things Incorporeal, as Reverſtons, Services, 
And here of Manort, how created. 
And the Incidents to them; as, 
Court. Baron. | 
Alſo of the Diſtribution of them into, 
1. Manors in Right, where there are 
Diemeſus and Freeholders. 
2. Manors in Reputation, as Conven- 
tionary or Cuſtomary Manors, con- 
ſiſting of Copybolders only. 
3. Refories, conſiſting of Glebe and yt bes. 
And although Rector ies Preſentative may 
ſeem more properly to come under 
Things Eccleſiaſtical; yet ſince at this 
Day many Kedleries and Zythes are allo 
become Lay Fees, I bring them in un- 


der this Diſtribution. 


7 


* 


4. V. ls, Hamlets, Granges, Farms, &c. are 
a Kind of Corporeal Things Aggregate; for 
they conſiſt of Houſes, Lands, Meadows, 

Paſtures, Woods, Cc. 


And 


The Analyſis of the Law. 
And here comes in, 
1. Parcel, or Nient Parcel. 
1. What Parcel in Rigbt. 
2. What Parcel in Reputation. 


And the Effects thereof in Point 


of Conveyance. 


2. All the Learning of. Incidents, Ap- 


pendants, Appurtenances, &c. as, 
1. What may be appendant, ap- 
purtenant, regardant. 
2. How and where they paſs by 
general Words, without naming 
them. a 3 | 


III. Things Incorporeal are of a large Extent, 


but may be reducible unto thoſe Two general 
Kinds, viz. S 


1: Things Incorporeal, not in their own Na+ 
ture, but fo called in reſpect of the 
Degree or Circumſtance wherein they 


ſtand; as, 
Rewverſions, 
Remainders, © 
The Eſtate of Lands. 


Here of Reverſions and Remainders; what 
they are, how transferc'd. 
1. By Deed. 
2. By Livery without Deed. 
Alſo how a Reverſon may paſs by the 
Name of Lands, or by the Name of a 
Remainder, or è converſo, 


. 2 
1 2, © 
. 
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2. Things Incorporeal in their own Nature: 
And thoſe are of very great Variety, and 
hardly reducible into general Diſtribu- 
tions, and therefore I am forced to take 
them by Tale, vis, 446 2h 


1. Rents reſerved or granted; as Ren- 
Service, Rent-Charge, Rent. Secb. 
And here of Rents; the ſeveral Kinds 
of them; how created, how tranſ- 
ferr'd, wiz. By Deed. How appor- 
tioned, bow extinguiſhed ; what the 
ordinary Remedy to recover it, viz. 
_—_— 

But of Diſtreſſes, ſee hereafter in 
Remedies, 

2. Services Perſonal incident to Tenures 
as, Homage Fealty, and Knights 
Service; what Services are entire, 
what ſeverable. 1 

3. Advowſons of all Sorts, 

Donat ive. | 

Preſentative. 

And here of Right of Patronage, 
Right of Founderſhip; how rai- 
_ kd; how transferr'd 5; what In- 
cidents to it. 
3. Tythes of all Sorts, 
Perſonal, 

And Aix d. | | 

And here again of Tytbes, their 
Kinds, their Diſcharges, &c. may | 
be referr'd hicher, and that more 

properly than before. 

IM 5. Common: 


a 
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5. Commons of all Sorts; as Common 


_ of Eſtovers, and of Paſture, appen- 
nd dam and appurtenaut; for Cattle cer- 
bu- tain, and for Cattle ſans Number, 
iks | Seperabilis Paſtura; and what may 


be done by thoſe Commoners, 
I. In relation to other Com- 


* moners by Admeaſurement. 

2. In relation to the Lord by Di- 
nds ffreſs or Action. 

an- And all the Learning hereof may 
por- be added here, though we ſhall 
the | meet with it again hereafter. 
97:8 6. All Kinds of Proficua capienda in 

: alieno ſolo; as Herbage, Pawnage, Cc. 
in 7. All Kinds of Penſions, Proxies (Pro- 
curations), Ce. 

res; | 8. Offices of all Sorts. | 
phts And here of Offices, their Diſtri- 
we, | bution, what may be incident or 


appurtenant to them. | 

9. Franchiſes and Liberties of all Sorts, 2 
many of which have been before | 
mentioned, and may be transferr'd 


age, 293 —_— 

rat- And here I ſhall again ſhortly diſtri. 

In. | bute them into theſe Two Kinds, 
DI. 


I. Such as are Flowers of the Crown, 
and Part of the King's Royal Re- 
venue, as «br ho , Strays, Felons Goods, 
Goods of Perſons outlaw'd, Priſage, 


their Wreck, Treaſure Trove, Royal Fiſh, 
ma Royal Forfeitures, Fines, Iſſues, Amer- 
nore ciaments, Foreſts, Cc. 

| 1 2. Such 


— 


* 


— — — 
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2. Such as are not Parcel of the King's 
Royal Revenue, but either lodg'd in 
him, or created by him, as Counties 
Palatine, Markets, Fairs, Tolls, Courts 
Leet, Hundred Courts, Liberty to bold 
Pleas, Returns of Writs, Bailiwicks of 

Liberties, Warrens, Ferries, and the 
like. S 

And every one of theſe yield a large 

Field of Learning, viz. 

1. How they may be created or 
acquired. 
I. What are acquired by Pre- 
ſcription or Cuſtom, 
22. What in Point of Charter: 
2. Where one Liberty may be 
granted to the Prejudice of ano- 
ther, or not. 
3. How theſe ſeveral Liberties are to 
be uſed; what their Nature, Oc. 
4. How they may be lot, either by 
Noxuſer, Miſaſer, Nonclaim in Eyre. 
And therefore, though I have men- 
tioned theſe Liberties and Fran- 
chiſes before, in relation to the 
King's Voluntary Furiſdiction in 
creating them, yet the full Diſ- 
cuſſion and Learning of every of 
them may be bither referr'd. 
40. Falleins: And here that Learning may 

come in. Vide ante, Sef. 21. 

11. Dignities, as Dukes, Marquiſſes, Earls, 

Viſcounts, Barons, Ge. | 


And 


ding's 
zd in 
unties 
ourt- 

Bold 
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And thus far Es. cans ane Real Things 
Temporal. 


Their common Incident is, That dey paſs 


not from one to another bit hut .Deed, And 


to theſe ſeveral Titles, may be reduced all the 
Learning of each Particular. 


. . 
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Concerning Thi ngs Eccleſi aſtical or 
Nina. | 


1 Have done with Things Temporal, ad 


come to thoſe that are Eecleſtaſtical or Spi- 
ritual: And though the Poſſeſſions of Eccle- 
ſiaſtical Perſons, the Offices, Courts, and 


Juriſdictions Eccleſiaſtical, and Tythes alſo, 


might come in under this general Head; yet 
becauſe theſe Things fall in the former Title 


under Temporal Things, and for that the Rule 
for them both is the ſame, I ſhall not need to 


repeat it here, only I will remove what before 
came under the Title Corporations, becaule it 
may be thought to come in more conveni- 
ently in this Place. 


Eccleſs fiat Ti binge ar are of Two Kinds, viz, 


1. Such as are Eccleſiaftical or Spiritual 
in their Uſe. 
2. Such as are ſo in their Nature, 


F 4 I. Of 


71 


72 The Anahſisof the Lan. 


I. Of the former Sort, are, 
Churches, e 
Chapels, 

Church-Yards, &c. 


(Which lets in the Leartiing touching 
Repairs.) ; 


And theſe are of Two Kinds. 


1. Parocbial. 

And here falls jo, 
The Bownds of Pariſnes; 
Relief of the Poor; 

And other Parochial Ghager. 

And theſe are — 


bl | . In Rebe. | 


2, In Repreſentation. 


2. Not Parocbial; as, 
Chapels of Eaſe. 


II. Such as are Eccleſiaſtical i in their Nature; 
are cicher, | 
Dignities, or 
5 — : 


Eccleſiaſtical Dignivies are of Two Kinds, 
viz. 


1. Superior; as, 
Archbiſwpricks, 
Biſbopric ks. 
2. Inferwr; as Dignitics i in Col 
| _ Churches, as, 
[ Dean, . 
Chancellor, 
Præcemor. 


„ee 


The Analyſis of the Law. 
_ Eccleſiaſtical Benefices are likewiſe of T wo 


Kinds: 

T. With Care; as, 
Par ſonages, 
Vicatages, Oc, 

2. Without Cure; as, 
Prebendi, is; 
Eccleſiaſtical Hoſpitals, & c. 


And here the Learning touching thoſe 
Matters, and alſo touching Pacancy by 


Pluralitie n. | 
Alſo of Appropriations, Common Diſpenſations, 
Qualification: | | 
And Vacancy, by 
Reſignation, 
Deprivation, 
Ceſſion. | 
So much touching Eccleſiaſtical Benefices not 
obſervable ſupra, See. 2. 
— 5 * | | | x — : s 
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9 U RR. Rs. ac. — 


Spc. 
Of the Nature and Kinds of Properties. 


now to conſider the Nature and Kinds 
of thoſe Properties or Intereſts thay, N 
have, or may have in them. 1 


Hits of the Kinds of Things, I come 


The Rights of Things are Aiſtributed. ac- 
cording to the Nature of tg * — 
ſelves; which are, # | 

I. Perſonal. I ps 

2. Real. . 


The Right of Things Perſonal is called Pro- 
priety, and under that will come theſe Conſt- 
derabſes, vis. en © 

1, The Kinds of thoſe Rights. 

2. The Capacities wherein they are held. 

3. The Manner of their * acquir'd or 

transferr'd. 


I. The Kinds of thoſe Righrs or Proprietics of 
Things are Three, wiz. 
1. A Propriety of Action, which is relative 
to all Things in Action. 
2. N chin made in Poſſeſſion, 5 - 
3. mix d Propriety, partly in ction, an 
Party i in Poſ 2 


If, 


ST. 


The Analyſis of the Law. 
1/, Touching the Property of Things in 


Aclion. 


This is an Iatereſt by Suit or Order of Law, 
to demand the Things themſelves, or Dis 

mage. for them. 

But of this hereaſter, when we come 
to Wrougs or Injuries, | 


2dly, Touching Propriety in Poſſeſſion J 
It is Fears ; 
I. Simple and Abſolute. 
2. Special or Particular. 


1. Simple or Abſolute Property, is when a 

Man has it, and no other has or can have 

it from bim, or ith him, but by his 
own Act or Default. 


2. The Special or Particular Property is of 
Two Kinds, vix. 
1. Such as ſome other has a concurring In- 
tereſt with him therein. 

2. Such wherein, though 20 other has 
any concurring Intereſt with him, yet 
his Property is but temporary, and 
vaniſhes by certain Accidents or Oc- 
currences. | 


"The former Kind of thoſe Special or 3 
lar Properties are very various, vis. 
I. The Intereſt that a Man has by 
Bailment. 


N The Intereſt he has in Good 


pledged: Or, 


3. The Intereſt he has i in Goods con- 


ditionally granted. 
4. The 
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4. The Intereſt he has in (Things di- 
ſtrain'd, or) a Diſtreſs. 

5. The Intereſt of Goods demis'd for 

a2 Term. 


The Second Kind of Special Property, where- 
in though no other has a Property, nor 
indeed are the Things in themſelves ca. 
pable of any (certain or fure) Property, 
yet a Man by certain Contingents or 

Accidents may have a Temporary Property 
in them ; ſuch are Things Fere Nature, 
wherein a Temporary Property may be 
lodg'd upon theſe Grounds, vis. 

I. Ratione Impotentiæ, as in Toung Birds 
in a Neſt upon my Tree. | 
2. Ratione Loci, as Conies and Hare! 
while in my Ground. 
2. Ratione Privilegii, as of Birds or 
© Beaſts of Warren while within my 
Warren, and Swans within my Li- 
berty. | 


zaly, Touching Mix d Properties, i. e. 2 
iy in Action, and partly in Poſſeſſion: They 


are Annuities; wherein a Man may have a 


Perſonal Inheritance. 


Thus far of Property or Right in Things 
Perſonal. | | 


II. The Second Thing propounded, is the 


Capacity wherein a Man may have them; and 


that is 1 75 
1. In Jure proprio. 
2. In Fure alterius. 


And 


The Analyſis of the Lam. 
And this latter is of Two Kinds; 
1. As a Body Politick. 


2, As Executor in Right of the Te- 


ſtator. 


III. The Third Thing propounded is, The 


Manner of the Acqueſt, or Tranſlation of Pro- 
perty. And becauſe both of theſe will be 
much of one Conſideration, I ſhall join them 
in the Courſe of my Diſtributions. 


Perſonal Things, either in Action or Poſleſ- 
ſion, may be acquir'd or transferr'd Three 
Ways: _ | 

=, By Act in Law. 

2. By Act of the Party. | 

3. By a Mix'd Act, conſiſting of both. 
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SECT. XxVIB" 
Of Acquiſition of Property by AT in Law. 
1 wy 


1. 1 IS Acquifition by AF in Law may 
1 many Ways, vis. 


I. By Succeſſion, whereby Properties are 

8 „ to the See of ſuch a 

Corporation by Law or Cuſtom, which has 
a Power to receive Perſonal Things in a 
Politick Capacity; as 3 

| | 1. A Sole Corporation, by Cuſtom. 

i. | 2. An Aggregate Corporation, by Com. 


mon Law. | 


2. By Devolution, viz, 

} To the Executor, 

1 To the Ordinary, 

| To the Adminiſtrator, 

| Io the Huiband by the Intermarriage 

i. e. As to Perſonal Things in Poſ- 

ſeſſion, but not as to Perſonal 
Things in Action. | 


3. By Prerogative, whereby they are given 
to the King, or to ſuch as have the King's 
Title by Grant or Preſcription; as, Waif; 
Stray, Wreck, Treaſure Trove, | 


4. By Cuſtom ; as in the Caſe of Heriot Cu- 
ſtom, and Heriot Service, Mortuaries, Heir 
| Looms, Foreign Attachment, Aſſignment of 
Bills of Exchange, | 
EE F, By 
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5. By Judgment, and Execution thereupon, 
which in the Cale of the King extends as 
well to Things in Action that have a Cer- 
tainty in them (as Debts), as to Things 
in Poſſeſſion, But in the Caſe of a Com- 
mon Perſon, only as to Things in Poſſeſſion. 
Wy JO 
I. Fieri Facias : Or, 
2. Elegit. | | 


6. By Sale in Market-Overt. 0 
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Acqui ion of Property b 4 0 the Party, 
| 5 and Mixd Ack. 7 . 


IL X Cquiſttion of c property | by | Ac of the 
Party, may be Three Ways, viz. 
i Mom.  —_ | 
2. By Contract. 
3. By Alignment. 


And herein is conſiderable, 


1. That in the King*s Caſe it extends as 
well to Things in Action as in Poſſeſ- 
ſion; for Debts may be aſſiex'd to him, 
or by him. | ” 

2. In the Caſe of other Perſons, only 

_» Things in Poſſeſſion are aſſignable. 


III. Ac. 


— 
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III. Acquifition thereof by Mir d AF, part- 
ly by A# of Law, and partly of the Party. 


And thus Things in Action, as well as in 
Poſſeſſion, are transferrable Two Ways. 
1, By Act of the Party, with Cuſtom cope. 
rating. 3 3 
I bus a Bill of Exchange is aſſignable. 
2. By Operation of the Law, concurring 
with the Act or Default of the Party; as, 
Forfeitures of ſeveral Kinds, viz. 
I. By Outlawry in a Perſonal Action. 
2, 8 — put in Exigend in the Caſe 
0 f . 
3. By Attainder 1 e or Felony. 
4. By Aerion ic the Deatb of any Per- 


And thus far concerning the Right: of 


| Things Perſonal, 
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incT. MM: 
Concerning the Rights of Things Real. 


1 Now come to the Rights of Things Real: 
And herein I ſhall hold this Method. 


1 ſhall conſider the Rights of the Things 
themſelves, or the various aw: my Hy 
an "= Real, vi.” 5 


e different Nawe of Eſtates c or Inte- 
"reſts? in Things Real, in relation to, 
1. Their Nature and Extent. 


2. Their Limitation or Qualification. 


221 | The different Relation of thoſe Eſtates, 
with reſpect to the Poſſeſſion, ' . - 
The different Qualities thereof in reſpe& rude 
of the Perſons having the ſame. Seck. 32. 


- pag. 91. 
© Fiſt, As to the Difference of Efates, with 
reiste to their Nature and Extent, 1 will 
* divided into, 


* by the Courle of the Common 


27 3 by Cuftors c or Copybolds. 


Eſtates by (Courſe of * the: Common Law 
are divided into 
c 1. Eſtates of Inheritance. '. | 
; 2. Eſtates leſs than Inheritance. 


„ Eſates 


be Analyſis of the Las: 


Eſtates of Inheritance are, 

1. Fee-Sim oy | 

2. 4 Fetal | - 
| SECT. my 
> Of Ber in Fee-Sinlple and Re- Tul. 
I Fi, ( r an Eftate in Fee-Simple;, where- 
i in is conſiderable, _ 
I | : | 1. The Extent and Nature © f the Kale 
| | | 2. The Quality incident thereunto. 
I. As to the Extent and Nature of the Eſtate: 
li It is an Eſtate to a Man and his Heirs for 
il ever. And a Fre. Simple is either, 

| | 5 Abſolute. 


" Limited or Dualified 
2 Abſolute Eke. Simple is ſuch as has ho 


Bounds or Limits, annexed to it, and is 
'an Eſtate to a Man ad his Heirs ablo- 


lutel y for ever. 


A Lizitted or Qualified 1 Fee. Simp le is ſuch as 
| | has ſome Collateral Matter works. to it, 
| | | whereby it is made by ſos Means de- 
i terminable, wiz. 

U | By Lie; ; or, 
| . "9 Condition. 


1 


. | ; | 
+ | 
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2. The Quality of an Eſtate in Fee- Simple is, 


That it is tranſmiſſable in the very Nature 
of che Eſtate: 
1. To the Succeſſor i in | Bodies Corporate by 
a Right of; Succeſſion, | 
2. To the Heir in the Caſe of Perſons 1. 
- tural by Deſcent. 
3. To any other Perſon by Alienation, 


As to the-former of. cheſs, |... .: 
The Nature of the Corporation direds 
the Rule of Succeſſon. | 


: As to the Second 


The Rules of „ £ are directed, 
| 1. By Cafom. 


2. By Common Law. 


'4 


1.8 TTL 


Ta all the 8 08s i de 50 
2 the Bungeß in Burrow Engliſh. ' > 


the Common Law, wherein the Rules 


4 the Common Law give the Direction. 


| Burof this ie e. 34. 
727 The Send Eftate of Inherizance is Bw. 


And 1 are Likewiſe obſcrrable. 3 
1. The Nature and Extent of the Eſtate. 


2. The Incidental Dualities thereof. 


i. As to the Firſt of theſe, + | 


The Manner of its Limitation is that which, 
Aae; and circumſeribes its And that is 
either, 


Es 
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1. General; when an Eſtate is given to 
one, and the Heirs of his Body; 
the Heirs Male of his Body, or We 
| Heirs Female of his Body. 

2. Special; as when it is limited to a 
Man, and the Heirs of his Body by 

ſſuch a Woman; or e con verſo. 

And here falls in a ; Confequent of ſuch 

- a Limitation; namely, d 

An Eſtate Tail n a, of 


510 g Iſſue extinct. 


4 


2. As te to che Incidental allles, or Qualities 
incident to ſuch an Eſtate, they are, 
1. In relation to the Hereditary Tranſ- 

miſſion thereof. 
2. In relation to the Alienation 
thereof. ee > wh eld 7 
1. In relation to the Hereditary Tranſ- 
.* miſſion thereof. The Rules of De- 
cent direct the Manner of it. 

2. In relation to the Alienation > "RAE; 
Regularly by the Stat! De Donis Con. 
ditionalibus they have no Power of 

aliening, ſo as to bar the Iſue, Rex 

; werſion, or Remainder. 


* . 


And therein are conſiderab le, 
1 · What Alienations are void by bis Death, 


either, 
1. By the . rat. De Donis Conditional 


. bus, 


2, By the stat. 11 H. 2 of f Joi 
treſſen. 


F v hd +4 


3. What 


The Analyſis of the Law. 
2. What Alienations are voidable only, 
_ 
By Entry. 
By Action. 
By Suit. 
And therein of Diſcontinuances. 


3. What Alienations bind the Iſſue in 


Tail, but not the Revertioner, viz. 
1. A Fine with Proclamations, by 
Stat. 4 H.7. 
2. A Leaſe for Three: Lives, Cc. 


and accuſtomable Rent, by Stat. 


32 HF. 8. 
3. Attainder of Treaſon, by Stat. 
„ 
4. A Warranty Collateral, Lineal, 
with Aſſets. 


4. What Alienations bind hoth the Iſſue 


and the Reverſion, vix. 
A Common Recovery purfuant to 


Law. 

And here of Common Recoveries : 
Their Kinds; | 
Their Effects. 
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ther, 
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of Eftate at Common Law, leſs then 
" Eeheritance. e 


F U d Eltates are confiderabl like: 
wiſes © 

1. In their Nature and Kinds. 

2. In their Incidents. ot 


I. In their Nature and Kinds, . are el. 
7. ; 


21. Eſtates of Freebuld. 5 
2. Eſtates /eſ3 than Freebold. 


1. Eftates of Freehold are again divided i into, 
1. Such as ariſe by AG of Law. 
2. Such as arile by Act of the Party. 


Freebold Eſtates ariſi ing by Act of Law are, 
1. Tenant by the Curtely o of England, : 


2. Tenant in Dower. 
And here of the Learning of both theſe. 


Freehold Eſtates ariſing by - Act of the Party 
7 are, i 5 
1. Tenant for bis en Life: a Is 
either, - 
r. Simply ſo ; Or, 
2. With a Privilege annex d; * 
Tenant after Poſſibility; De quo 
ſupra, | 


2. Tenant 
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2. Tenant Pur auter vie. 
And herein of Ocupaney, 


General. 


Special. 


As alſo of  Eftates limited to one, 


and his Heirs, Pur auter vie. 


2. Eſtates Ie chen Freehold are of Two Kind: 


x. Certain. 
2, Incertain, 


7 1 les chan Freehold certain are, 
Leaſes for Years. _ 
And here alſo of Leaſes by Stat. 
Mere bam, Stat. Staple, and Elegit, 
And likewiſe the Learning of Extents, 
Re-extents, Audits Querelas, Cc. 
2. Incertain Eſtates leſs than rechold are, 
Tenants at Will. 
Ther are determinable at the Nil 


of either Party. 
IL. The Inid 4p all eg pancular 


Eſtatez, except Tenancy at Will, are thele, viz. 


1. They are transferrable from one to ano- 
ther, unleſs particularly 1 reſtrain d, 
BY y Condition; . 
y Limitation, * 


They are forfeitable. 
And here of the various Forſeitures of 
particular Eftates; as, © 

I: Such as give a Right or Title of 

Fury to him in Reverſion. 
2. Such as give a Remedy by Action, 

"as, Mf. 
And here of the = 14.4 

84 C Is 


— 7 
* 
1 


88 


The _ of the Loy. 


. ; 71 
3 ö — — 


SECT. II. 


0 the int ion of Rockets e B ates, 
if 7 elation to the Foſſelſio F 


| [Ins gone through the ever Kinds 


and Natures. of Eſtates both at Common 
Lav! and by Cuſtom, I come now in the ſe- 
cond Place to the various, Relations that theſe 
Eſtates have to the Poſſeſſon; which gives ſeve- 
ral other Determinations unto che Rights that 
Perſons have to them. | 


| Theſe Eſate before mentioned, arid the 
Rights thereupon, are either, _ 

1. Such as are in Poſleſl on.. 

2. Such as are not in Poſſeſiton. 


1. The Right of Eftates in Poſſeſſion, is 
' where there does interpoſe no Eſtate or 
Intereſt between the Right . and the 4 ＋— 
fan of the Thing; as, . 
Tenant for Life i in poſſeſſon. | 
Tenant in Fee in Poſſeſſion, &. 


2. The Rights that are not immediately i in 
Poſſeſſion, are either, 


1. Where the Time of their or- 
ment expects the Accompliſnment 
of ſomething elſe that muſt antecede 

76 | 
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2. Where the Right or Eſtate perchance 

is immediately in the Party; but 
the Poſſeſſion thereof is removed or 
detain d by another. 


I. As to the former of theſe, they are of. 


| ſeveral Kinds, vis. 


1. Reverſions ; which though a preſent In- 
tereſt, yet ſtands in a Degree remov'd 
from the Poſleflion till the particular 
_ Eſtate be determined. > 


2. Remainders. 
3. Future Intereſts of Terms for * 
3 Contingent Intereſts ; or Intereſts or Eſtates 


limited to take Place upon a precedent 


Condition, 


This is frequent in Caſes, 
1. Of Accrewers, 
2. Of Contingent Uſes. 


5. Eſtates ſubject to a Condition of Re- entry, 
wherein he that has the Benefit of the 
Condition, tho' he has an Eſtate in the 


Condition, yet he has not the Land til! 


the Condition broken, and a Re-entry. 


II. As to the latter of theſe, dix. Where 


the Eſtate is Jiveſted, or removed, or detained, 


by anot her. 


This gives Two new and additional Deno- 
minations, Dix. : 
1. A Title of an Eſtate. 
2. A Right of. an Eſtate. 


1. 


28 The. Anghs of the Lay: 


1. Title of an Eftate, is where a Man has 
not yet the Poſſeſſion, but has a Title to 
have i it, by reafon, 
1. Of a Condition broken. 
2. Of a Title of Entry given by For. 
Wks th by reaſon of 
a Title of Ent realon of 
7” Acts of Parliament: 5 
As Title of Entry for Mart main. 
For Aſſent to a Raviſher, .. 


2. 4 Right of an Eftate, is where a Man i 
put out of his Eſtate by the. Wrong o 
another. 

Hereby, though he has ſtill the Right 
| to have tho Eſtate he had before, 2 

Leal not the Eſtate it ſelf in Po 

e 
And ok R are of Two Kinds, 
1. Rem Weed And 1 


2. Remedile(s. 


1. Remediable Rights are of Two Kinds: : 
wiz, They are remediable, either, 
1 1. Entry, which is call'd a Right of 
Entry. | 
2. By Action, which is call'd a Right of 
" Altion, And thele are, 5 


7. In caſe of Uſurpation of Advowſon. 
2. Incaſe of a Ben by Tenant in 
Tail, Ge. 
3. In "caſe of a Diſtifiw or Abatement, anda 
dying ſeized by ſuch Diſſeiſor or Abator, 


and a Dilcent' to his Heir. 


Aud 


Te Anahfes of the Lay. FT. 


And here all the Learning of 
Entries Congeable; 


Diſcent. que Toll Entry; 
Cont inual Claim; 5 
Infants, when bound, Se. 


2. Remedileſs Rights are where the Remedy 
b take away, though the Rgör remains; 
Which may be either, | 
1. By Warranty, Collateral or Lineal, wich 
Aſſets. 
„ . And here comes in the Learning of 
| Bars and Rebutters by Warranty. 


2.5 By Nonclaim upon = Fine. | 


By Limitation of Time. By the old, 
or the later Statutes, introduced jn 
ſuch Caſes, vis. 32 H. 8. 21 Fac. 1. 


III. The 74rd Thing J propounded, Was ide 
the different Qualities and Relations: in re- Se#. 29. 
| | $a of the Perſons having the Eſtate, . 81 


And theſe are, 

? ” 1. Sole Tenants, 
2, Fointenants. 
3. Tenants m Common. 

And here comes in the Learning of each 
* cheſe. | 


. 
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| : CHAP. XXXIIL 
| Touching Acquiſition and Tranſlation of 
| Eſtates in Things Real. Firſt, By A& 


in Law. 


| 1 far have I gone in a Deſcription 
5 0 of the various Natures, Relations, and 
Kinds of Eſtates; and now I come to the 
Manner or Means of their Acqueſt or Tran- 
| ſlation. 1 


| 1 And an Eſtate or Intereſt is thus tranflated, 
$S | ST ro; e | 
| : 3 ; By AG of Law. | 

2. By Means of the Party. Vide prox Sed, 


. By AF of Law there is a various Ac- 
quiſition of Things, according to their ſeveral 
Natures, vi. | | 


1. Of Things Real that are Chattel-. 
2. Of Things Real that are Freebolds. 
3. Of Things Real that are Inheritance. 


I. As to the Acqueſt of Chatrels by Act of 
Law; though they are Real, they are of 
the ſame Kinds as Things Perſonal. There- 
| fore vide ante Sed. 27. =) 
<7 Only with this additional Exception, 
| That Chattels Real go not to the Husband 
A immediately by the Marriage, unleſs he 
| ſurvives the Wife. Fo 
| 2. As 


4 he Anahſi 50% the Lay. 


2. As to the Acqueſt of Eſtates of Herbold 
by Act in Law, there is only the Title 
Den which here oy in. 

1. General. 
And that is either 2. Special. 

3. As to Matters of „ the Titles 
of Acqueſts therein by Law ſeem to be 
of Two Kinds, viz. 

1. Such as is applicable to all Eftates 
of Inheritance, vix. Deſcent. 


- {= 2. Such as is applicable only to the 


Acqueſt of Eſtates in e 


1 AR in Law applicable to the Ac- 
queſt of all Eſtates of Inheritance, Deſcent, or 
Hereditary Succeflion. 


And this is either, 
1. Of an Efate Tail, 
2, Of an Eſtate in Fre-Simple. 


"Touching the Deſcent of : Efates Tail; 
the Manner of the Limitation directs the 
Deſcent as aforeſaid. ' 


Touching the Deſcent of Fee-Simple, Two 
Things are conſt derable, vix. 


1. The Rules of the Deſcent it ſelf, 
2. The Burtben or Charges that lie upon 
the Heir chat takes by Deſcent. 


1. The Rules of Deſcents of Fee-Simple are 
directed, either, 
1. By Cuſtom; or, 
2. By Common Law. 


8 i IF * 
oo— OOO re oe 


— 


tic Direction of Deſcents by cafe i 


various | 
e to all the Sons, a5 Gavel: | 


Sometimes to the youngeſt Son, as 
BurrowEngliſh. 

Sometimes co the eldeſt Daup ter, 
or youngeſt, &c. as ſome Cuſto- 
mary Lands. 


: The Diredtion of Deſcents by the c 


Law, and the Rules thereof, are di- 
Ven, viz. 


1. Relating to the Quality of the 

"Pas in the i Qu 7 
Aſcending, 
Deſcending, 

Ws = And Trayſoerſal. : 
2. In zelation to the Number of 

- Perſons inberiting, wis. 
One, if it be a Male, is Heir. 
Al, if they are Females. 5 

And here the Learning of Parcen- 
ners and Partition. 


— 


7 — c — * 2 W. . * WF. ** * 
* f £ 4 1 4 * +? 


11 Heir: How and 


where chargeable. 
1. With the Debt or Covenant of the 


Anceſtor. 


E the Warranty of che Anes- 


i The Second Kind of Means of Acqui- 
firion by A& in Law, refers only to Eſtates in 


Fee. Simple; as, 
Fir, By Preſcription or Cuſtom ; { whicti is, 


x. Of Things in Groſs and Subſtantive ; 
And thus a Right of an Incorporeal lobe: 
ritance is gainable. 
2. Of Things incident and appurtenant. 
And here of Preſcription or Cuſtom; the 
Nature, Kinds, and Effects thereof. 


Secondly, By Eſcheat; which is 2 


x. For Default of Heir. 
2. For Attainder of the Tenant, viz. 
For Flo, to the Lord. 


* to the King 


5s 
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| ci Acqueſts 'by by the Means of the 


Party. And Fiſt, By. Record. 


Cqueſts, of | E fates by the Means of the 
A rey himſelf, may be of Two! Kinds, | 


I. By Wrong. | K q 1 : 
; 44 By Roger or 24. ö; ¹ ö 


| Hequiſition by Wrong ate alſo of Two Kinds, 
wiz. | 
Sh By Wrong” ohe Chatei; a 0 
Ei ment of Farm; 1 I 0 le ; MALES 
oh ect ment of Gd 1 14 
y Wrong to a Freehold ah | 
* As : de do 128 -, 
Ii to 6:07 .Þ 
Intruſin ; Ew dt wht rot 
"#I 3 # a 1 ks * 
Uſurpation. 1 21) 02 ,* ; 201 


vr. 


Acquiſition by Rigbr or Title, i is likewiſe of 
Two Kinds: 
1. By Conveyance. 


2. By Forfeiture. 


Acquiſition by Conveyance. Here may be 
brought in all the Methods and Courſes of 
Aſſurances and Conveyances of Lands, which 


lets in the moſt ample and conſiderable Part 


of the Law. 
3 Con. 


Tho Analyſis of the Law. 


5 debe therefore are of Two Kinds: 
1. By Matter of Record. | 
2. By Matter in Pais. 


1 By Matter of Record, they are either, | 
1. By Fine, 
2. By Common Recovery, 
Ws By Deed enroll d. 


1. By Fine; where comes in all that 

Learning, vix. 
1. Their Kinds. 

2. Their Effects. 


Their Kinds are in general Two, vis. 
1. Fines at Common Law. 
2. Fines with Proclamations. 


And here of their Kinds in /pecial, 


Their Effects; 
I. In relation to bar Privies, or 
Conveyance of Eſtates, 
2. In relation to Strangers, None | 
Claim. 


2. As to Common Recoveries, therein are 
conſiderable 
1. Their Kinds, with welle double, 
or ſingle Voucher. 
2. Their Effects: 
1. In relation to transferring or 
= barring Eſtates in Fee. Simple. 
2, In relation to barring Eſtates 
Tail Remainders, Reverſions, 
2 


= 3. As 


os The Analyſis of the Law: 
3. As to Deeds enroll'd, they are of Three 


Kinds, vis. 


I. Deeds enroll'd b / wit Cuſtom 
as in London, TY wy ; 


2, Deeds enroll'd at "HAS Law. 


3. Deeds enroll'd in Purſuance of 
the Stat. 27 H. 8. or TOs and 
Sales enroll'd-: ir 


Whereof hereafter. 


SECT, 


The Analhſis of the Lav. 59 
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> | SE CT. V. 
| Concerning Conmeyances by Matter in Pais. | 
c 5 | = And Firſt, Of Deeds. - 


Cone by Matter in Pais are of Two 
Kinds, vis. | ho rpg 

I. Conveyances without Deed. 
2. Convejances by or with Deed. 


I. Conveyances in Pais without Deed, are 
a T7" 5 
1. Of Chattels; or; * 
2. Of Freebolds. 1 
1. Of Chattels; as, Leaſes, or Extents of 
Land, and may be either, a 
„ By Grant or Aſſignment: 
By Parol; ö | = 
By Exchange; Quere. 1 
2. Of Freebolds of Lands by Livefy. Of | f 
this hereaſter. 


II. Conveyances in Pais with or by Deed. 
Here we may conſider, „ 
1. Of the Nature of Deeds themſelves. 
. 2. Of their Effeck or Efficacy in relation 


to, 
... Acquiring Nn. 
Transferring CEitates, 


H 2 | Cofi: 


* 
9 
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1 
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| ; 
Ft 
: : 
1 
1 
1 
q 5 
1 
| 
1 


roo The Analyſis of the Law. 


Concerning the Nature of Deeds, they 
are conſiderable: 


I. Simply in themſelves: 
And here the whole Learning of Deeds, 


Dix. 
Of the Parties thereto, and their 
Names. 
Of che Kinds of Deeds, wit. Inden- 
ted and Poll. 
Of the Parts conſtituting Deeds: 
n * and Delivery, &c. 


2. With relation to the Paſſing of Eftares 5 
and fo they are call d. 
Cbarters, 

Grants, 


1. Deeds /imply conſider'd: 


1. Their Conſtituent Parts, Saaling 
and Delivery. 

2. The Parties to them; Grantor and 
9 c. their Names, G. 
3. Their Kinds, Indented, and Poll; and 
the Effect. reſulting from both or ei- 
ther | 

Particularly of Ffoppel. 


2. Deeds conſidered with relation to their 
Uſe, eſpecially in Grants, Feoffments, 
and other Conveyances. 


And 


ne dualhis of the Lav. 


And herein we nk ider, 
1. Their Kinds. 
2. Their ſeveral Parts. 


As to the Kinds of Deeds, they are either, 


1. Such as have their Efficacy without the 
_Adjun& of ſome other Ceremony. 
2. Such as to their Effects require another 
Ceremony to be joĩned with them. 


Fo As to the former of theſe, * are of 
Three Kinds: 


Grant; 
| | A+ BY 


1 As to Gras: There are many Things 
that are of an Incorporeal Nature; as, [ Ad. 


_ wowſons, n , L iberties, Commons » Oc] 


that, 


1. Cannot als from one to ano. 
ther by k 
Deed. Yet, 
2. Paſs by Deed without any other 
Ceremony requiſite. 


| 2 Asto Releaſes, they are of ſeveral Kinds ; 
viz. © 


1. Releaſes, whereby the Thing relea- 
ſed is earinga hd in the Poſſeſſion 
of the Releaſee; as, Rights, Com- 
mon, Seigniories, Rents, ec. and 
other Profits iſſuing out of Lands 
by Releaſe to the Tenant. | 

R3 2. Re- 


ct of the Party wichout 
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2. Releaſes whereby an Eſtate is tranf- 
ferr d, which is either, 

I. By Mitter le Eſtate, as of one 
Jointenant to another. 

8 2. By Encreaſe or Enlargement of 

the Eſtate, being made by the 

Reverſioner to the Leſſee in Pri- 

vity, with apt enlarging Words, 

| z. As to Confirmations, they are of Two 


* 


1. Corroborating the Eſtate of which it is 
made; as, Deau and Chapters con- 
firming the Grant of the Biſhop; 
Patron and Ordinary confirming 
the Grant of the Parſon ; or the 
Diſſeiſſee that of the Diſſeiſor. 


2. Enlarging the Eſtate with apt Words, 
as, in caſe of Releaſe. | 


II. As to the other Sort of Deeds that re- 
quire a Ceremony concomitant with them, 
to make them effeual, vix. 


. A Livery of Seifin in the Caſe of a Feoft- 
ment, though by Deed. ES: 
And here comes in all the Learning 
of Livery, Letters of Attorney to make 

or receive it, Oc. | 


2. At- 


2 


? 
} 
þ 


The Analyſis of the Law. 


2. Attornment requiſite in Caſes of Grants, 
of Reverſions, Runners, Rents, Seig- 
niories. 

And here of Attornments how, by 
whom, and when to be made. 
And the ſeveral Effects thereof, vis. 


7: To create 4 Privity of Diſtreſs or 
Action, as in the Caſe of Fines, Quid 
Juris clamat, Quem Redditum reddit, 


Per quæ Servitia. 


2. To paſs the Intereſt, as in 9 of 
: Grants, fi ngly by Deed. 


Thus far of the Nature of Deeds in re- 
ference to the Acqueſt of Lands. 


But there are beſides this, in relation to 
Deeds peſſing Lands, ſeveral Parts that uſually 
occur in Deeds, and which take up large 
Titles, viz. © 


. The Parties, and therein their Names, and 
„ of Purchaſe; ; as, Grantor, Grame, 


Feoffor, Fecſfee. 


2. The Premiſes of the Deed; contain- 


ing, 
1. Effectual Words to 4K the Intereſt, 
as Grant, Enfesff, &. 


2. The Thing . which takes in 


the whole Title of „ and Nient . 


C omprixe, Dix. 


H 4 +. By 
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1. By what Names Things paſs: 
2. What Things are pris 1 with- 


in the Grant, vis. 


1. Things in Groſs. 
2. Things parcel. 


3. Things . 6 ant, 


appurtenant, &c. 


3. The Haben dum of the Deed, which li- 


mits the Eſtate; and what Words are apt 
for this. 


4. The Reſarviion or Reddendum ; and what 


ſhall be ſaid a good Reſervation. 3 


80 The Covenants; which are of Two 


Kinds: 
1/t, Covenants * and their Expo- 


ſition. 
And here of — r 
1. What ſhall paſs with the Land, 
and what not. 
2. Their Expoſition. 


2dly, Covenants real, which is War- 
ranty. 
And here of that Learning; as, 
. What their Kinds; 

General, 
Special, 

Lineal, 

Callateral. | 


2. What 


The Analyſes of the Lan. 


2. What their Effects: 
1. By Way of Action, Voucher, 
Warrantia Chart x. 
2. By Way of Bæ, or Rebutter 


6. The Condition or Defeaſance. 1 8 


And here all the Learning of Conditions 

and Limitations : And incident to this, 
; Learning of Deeds falls in thoſe Two 
great Titles, vi. 

XL. 8 Fre de Faite, or where 
Deeds are neceſſary to be pleaded 
or ſhewn. 

2. Expoſition de Faits ; whichis full of 
infinite Variety, according to the 
Texture of Deeds, and their 
ſeveral Clauſes. 
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166 The Auahſis of the Lass. 


er- 
Of Conveyances by Force of | Statutes.” 
A ND'thus far of Conveyances according to 
the Courſe of the Common Law; and 


now I proceed to Conveyazces, according unto, 
or by Force or Power of Acts of Parliament. 


Conveyances according to or by Vertue of 
Acts of Parliament, are of Two Kinds, viz. 


l By Way of Bargain and Sale, according 
to the Stat. 27 1 l. 


2. By Way of U. 


And this latter Way is either, 
1. With Tranſmutation of Poſſeſſion; 
a8, | 
By Feoffment or Fine. 
. Without Tranſmutation of Poſſeſ- 
ſion; 
By Covenant to ſtand ſeized. 
And this is a large Field, for all the 
| Learning of Uſes come in here; as, 
| | 1 Conſiderations ſufficient to raiſe it. 
124 ont ingent Uſes, Cc. 
How deſtroy?d; 
How revived. 


The Analyſis, of. the Law. 


3. By Sade. aide 


And here all that voluminous: Title of 
Dewiſes, and the e thereto, 
may be introduc d. 


8 * Nn. 
| Concerning Cuſtonary Eſtates. 


Tuns far of Eſtates 5d Commun Lam; we 
come now to Cuſtomary Eſtates, viz. Te- 
* nant by Vi inge, or by Copy al Court- Roll. 


And becauſe this is a Porte Kind of Cuſto- 
mary Eſtate, and I ſhall not have again to do 
with it, I ſhall n alder theſe Two 

Things, vix. | 18 24 


3 
1. The Nature or Kinds of Eflates kran. 
R table thereof. 
228. The Heidents relative thereunto. «x 
1. Touching the Nature of Eſtates grantable, 
: the Cuſtom directs it. 


For by Cuſtom it is grantable, 
I. In Fee- Simple. 
2. In Fre- Tail: And here * ty En- 
. . tailing Copybolds, Were e it myy 1 
and how barred.. 
4. For Life or Lives. 


7 1 2. Touch- 


r 3 


* 2 RS > 2 F 4s 
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* 


* 


The Analyſis of the Law. 
2. Touching the Incidents relative to Copy- 


holds, they conſiſt either in, 


t. Modes of Acquiri 
"Pp — nf 


/ 


_ Touching the Tranferring the Intereſt of 


the Copyholder, it is done, 


1. By Hereditary Deſcent : And here of 
| what Effect « or Uſe ay els Ad- 
miſſion is. 
2. By Surrender; which 3 is FI 
I. In Coart. | 
2. Out of Canre, into the Hands of 
the Lord, the Steward, Culto- 
mary Tenants when warranted 
by the Cuſtom. . 
And the Effect of ſach Surrender; 
where, when, and how it mult 
be Preſented. | - 


The Loans concerning Copybolds i is grown 
very large, and takes in very many Particulars: 
F or Inſtance; 


1. Who is Lord to make a Grant or Admit- 


tance: What a Dominus pro Tempore, or a 
Diſſeiſor, may do therein. 


2. Who is a Steward to perſorm that Office, 


and his Power therein. 


3. What ſhall be ſaid a Copybold Manor, or 
a Copybold Court, to enable ſuch Grants. 


. 
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5 il 4. What ſhall be ſaid a Forfeiture of _ 
s = * 7 
y Wa 8 
By Hljenation 1 
By Refuſal to perform Services; 
IE Who ſhall be bound by ſuch Forfeiture. | 
Who ſhall take Advantage of it. 

f What ſhall be a Diſpenſation with it. 
| Beſides which, there are very many more 

Conſiderables will fall under the Title of Cu- 

Homary Eſtates, or CO 

ff 
- 
d 
lt 
n y 
8: 
3 
a 
e, b 
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at 
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SECT. Nο Il. 
Of Tranſlation of Property by Forfeitare. 


MH 13 SQ6NBYD2 $14.4 
1 Naw come to thoſe Tranſlations of Eſtates 
I which happen « Default of the Tenant 
in Fe-Simple, viz, ſuch as are Forfeitures of 
His E ate. ; ch 3 Ni 
And theſe are of ſeveral Kinds: 
1. Forfeiture by Attainder; either, 


1, Of Treaſon, which gives the Land 
to the King by the Common Law. 

(And this lets in all che Learning 
touching Offices, Petitions, &c.) Or, 
__2dh, Of Felony ; whereby it eſcheats to 
the Lord; whereof before, Seck. 


2. Forfeiture by Purchaſe in Mort main with- 
out Licence, whereby it goes to the 
Lord. 5 | | 

3. Forfeiture by Ceſſing from doing his Ser. 
vices per Biennium. (And here comes in 
the Learning of Ceſions.) 

. Forſeiture by Alienation, contra Furmam 
Collationis. | 


8 B G . 
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Of Wrongs or Injuries. And Firſt, Of 
et Wrongs to Perſons. 


[| Come now from the Conſideration of 
Rights or Fura, to conſider of Frongs or 
Injuriæ; wherein I ſhall take this Order, vis. 


Firſt, J ſhall purſue the ſeveral Natures of In- 
juries, as they are ſeverally applicable to thoſe 
Things which are the Subjects whereto the 
ſeveral Rights aforeſaid are adherent. 


Secondly, Becauſe it will be a ſhorter and 
plainer Way to mention the ſeveral Natures 
of the Remedies applicable to the ſeveral Kindsof 
Injuries, or Wrongs, I ſhall mention thoſe Actions 
that are applicable to the ſeveral Injuries, to- 
gether with the juries themſelves ; leaving 
the farther Explication of the Manner of Ap- 
plication of thoſe Remedies unto the Third 
and Proper Head, concerning Reliefs or Re- 
medies. N 

As to Injuries, or Wrongs, they are of Two 
Kinds, viz. 1 40 35 a Een. 

1. Such as are of Eccleſſaſtical Conuziance, 
2§ð Such as are of Temporal Conuxanet. 


. « p l -v , * . — 
* = 
' | | Such 
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1. The Wrongs Criminal of 'Eccleſiaft ical 
Conuzapce, are ſuch as are Publick Scan- 
dali and Offences, wherein the Judge Ec- 
_ Cleſiaſtical proceeds, either,  _ + 
1. At the Proſecution of ſome Per- 
ſon: Or, nt | 
2. Ex Officio, & pro ſalute Anime; as, 
In Caſes of Adultery,” Fornication, In- 
cet, Prophanation of Sacred Things, or 
Times, (or Places,) Blaſphemy, Hereſy, 


and divers others. 

2. Wrongs Civil of Eccleſiaſtical Conuzance, 
are of theſe Kinds, viz. 55 

t. Defamation in ſome Particulars. 
2. Thybes, their Right, Subſtraction, c. 
ds alſo Oblations, Mortuaries, Penſions. 
3. Cauſes of Spoliation in relation to 
Benefices Eccleſtaſt ical. | 

4. Matters of Marrimony and Divorce; 
5. Wills or Teſtaments, and Adminiſtra- 
tion. 5 | 


— Thoſe Wie: that are of Temporal Conu- 
Tance, are of Three Kind: | 


x. Such as are of the Conuxance of the Ad. 
mirals Court; as, Piracy, Depredations, 
and Wrongs on the High Sea. 

2. Such as are of the Conſtable and Marſhal's 
Caurt; as, Uſurpation of Coats of Arms, 
Matters of Precedence, G. 

; 3, Such 
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3. Such as are of the cane 0 LY the 
Common Law Cvurts, * © 


This later Head is very le. and exten- 
ſive; but in general, max. be divided 
into Two Kinds: 

1. Such as are Oba or Pablick, 
wherein the Wrong-Doer is pro- 
ceeded againſt Criminally. - And 
theſe are to be diſtribuled under 

the Titles of Pleas of the * 
2. Such as are Civil or Private; 
wherein at the Suit or Prof; ecution 
olf the Party injur'd, he has Repa- 

ration or Right done. 


ouching Injuries to Civil Rip AM or "WY 
* yo diſtributed ache to the ſe- 
veral Natures and Kinds of thoſe Righrs which 
by thoſe Mrongs are injur d: And'ſince we 


of Rights, vis. Rights of Perſons, and Rights 
of Thing , I ſhall begin with thoſe Wrongs ties 
relate 10 the Rights of Perſons. 


And fince in the Diſtribution we have 
made of the Rights of Perſons, we have ob- 
ſerv'd, That the Rights of Perſons have a dou- 
ble Conſideration, Dix. 

1. One Abſolate, in reference to the Perſon 

himſelf. And, Fe, 

2. Another Relative, with Reſpect to the 

Perſons related to him. 
We ſhall diſtinguiſh Mrong: accordivgly. 


1 — 


have already before conlider*d of Two Sorts 
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Wrongs therefore of Commun Law Conu- 


Zance, which are Private or Civil, are ſuch as 


are done either, | | 
I. By Particular Perſons; or, 
2. By Countenance of Legal Proceedings, 


And the former Part of theſe Wrongs, ate 
:,,,1/f, To the Rights of Perſons; or 
à⁊ah, To the Riphrs of 7 bings annex'd to 
Perſons in Point of Property or Eſtate. 


As to Wrongs that are done to Perſons, or 
in relation to the Rights of Perſons, they are of 
"IO MST: 4: | 
1. Such as relate to the Perſon conſider'd 
_ abſolutely, and in himſelf. | 
2. Such as relate to him, as he ſtands in 
*.” foie Kind of Relation to another Per- 
„ 
As to ſuch Mrongs as relate to the Perſon 
himſelf, they are of Three Kinds. Every 


Man has a Right to his own Perſon; and a 


Wrong done to that, is neareſt to him, be- 


cauſe a Man has the greateſt Propriety in his 


own Perſon. 


And the Mrongs thereunto are alſo of Two 
Kinds, viz. ; 
1. Wrongs to bis Body. 
2. Wrongs to his Name or Reputation: For 
I reckon this amongſt thoſe Wrongs that 
are done to his Perſon 


? 
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T. The Wrongs to his Body are of Two 
Hands, VIZ. 


1. 4 O aalrs; - 25, Beating Maiming, Wound. 


ing of a Man: 


Wherein the Law gives a double Remedy, 
vix. 
3 Preventional ; by Security of the 
Peace. 
2. Remedial, by Adion, either of 
Treſpaſs, 
Aſſanlt, 
- Battery, 
an 
Apptal of Mayhem. 


1 without lawful or r juſt 


* 8 


Wherein the Law aſs gives him a double 
Remedy, vix. 

I, To remove or avoid the Impriſonment, 

as by Habeas Corpus into the King's- 

Bench or Common Pleas, Writs of 
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Mainpriſe, De Odio & Atio, De Ho- 


mine Replegiando, Cc. 


2. To recover Damages by Way of 


Compenſation for it, by Action of 
Falſe Impriſonment; or if the Impri- 
ſonment be lawful, but the Party bail. 
lable, and his Bail refuſed, in ſome 

| Caſes a ſpecial Action of the Caſe 
upon the Stat. 23 H.6, 
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II. As to Wrongs done to his Name, they 
are of Two Kinds, viz. | 


1. Scandal by Words ſpoken, Libels, Pi- 
cures, &c. wherein the Remedy is to 
have Compenſation in Damages by Action 
of the Caſe. 

And here comes in all that large Title 
of Action, of Slander, and what 
Words are ſcandalous. 


2. Under Pretence of a Legal Proſecution, 
but falſe and malicious; as, for a falſe 
and malicious impoſing ſome great 
Crime by Complaint to a Juſtice of 
Peace, or by preferring a Bill of Indict- 
ment{falſly and maliciouſly, a. 


The Remedy the Law gives, is, 
1. Sometimes by an Act ion of Conſpiracy. 
2. Sometimes, and more ordinarily, by 
Action upon the Caſe, 


SECT. 
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i SECT. XL 


on Of Wrongs to Per ſons under Relation. 


de it T HE Wrongs that are done to a Perſon 
under ſome Kind of Relation, princi- 
ally take in the Three Oeconomical Relations 


A, ore mentioned; as, | 
Iſe 1. Hurband and Wife. 
gat 2 · Parent and Child, Ty 
of | 3. Maſter and Servant, 
t- And ſome of the Civil; as, 


1. Guardian and Pupil. 
2. Lord and Tenant, &c. 


1. Firſt, For Hutband and Wife; as where 
the Wiſe is taken away from the Huſ- 
band, the Law has provided a Remedy 
for him by Action of Treſpaſs De Lore 
Abdutta, So if ſhe be beaten, a ſpecial 
Action of Treſpaſs (on the Caſe) for 
beating his Wife, per quod Conſortium 

2 amifit, | 5 

2. As to Parent and Child: Wrongs of this 

Kind are either, veal 
1. By taking away the Child under 
Ape out of the Cuſtody of the Pa- 

T. rent, where the Remedy is Action 
| of Treſpabs. | | 
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| 2. By taking away, and marrying tha 
Heir within Age; The Remedy is, 
Treſpaſs or Raviſhment, to recover 
Damages, and the, Value of the 
Marriage. 


35 As to Maſter and Servant: 

1. If a Servant be retain'd = 3 
beſore his Time is expir'd; om x 

is, Action on the Caſe. 

2. If a Servant be beaten, - 2 
he is diſabled to work; the Remedy 
is, Action of Treſpaſs * per 
quod Ser vit lum amiſit. 


. 


3 


we come now to Intereſts of Evil Relations, 
and the Wrongs therein reſpect, week. 8) 
r 


1. Guardian and Pupil. 
2, Lord and Tenant, 
3. Lord and Villein. 4100 1 1 


1 1. As to the Firſt of theſe : The 6 Guardian 
bas an Intereſt in the Pupil in theſe Two: 
Kinds of Guardians : | 
. Guardian in Knights-Service, | 
| _ Guardian in Socage, 


If the Ward be taken away, or taken 
away and married, it is a Wrong to 
the Guardian, and remediable; | 
—_ 1 1. By Treſpaſs. 
. by By Writ of Raviſhment of Ward. 
3: By Writ of wth of * 


an 
VO; 


0 
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2. As to that of, Lord and Tenant: If there 
be Tenants: at Will, and either by Me. 
naces, or by unlawful Diſtreſſes, they 
.are driven away from their Tenancies, it 
is a Wrong which the Lord may repair 
himſelf in by ſpecial Action of the 


8 f Caſe. 


3. So if a Villein be forced from his Service, 


* 


or beaten br. maĩmed fo that he is dif. 
aVbled to perform ſuch Service, an Action 


of Treſpals lies, per quod Ser vitium amiſit. 


; A N \ 4 k ; 
1 1 a7 1 & Aeris \ ! 
44 i” : j ; 8 
it 5 PF » Y EI #4 
fi L 17. # 5 LM 1 # : 


? [| 
; | 
& 
T3 4 7 # 
a — 9 4» 0 
1 a 2 2 
mL e0 3-01: 
# 1 
1 72 
2 9 
* 1 , ; 
i _ ; 
1 * S E C ; 
— 4 — — — 0 
3 » - - 
j l FF | 


120 I * Analyſis of the Lam. 
£2 d I 7 ed £31 : en 758 * 


OT = ous SH Ka W * 3 2 e rg 


SECT. MI 


af Wrong in relation to Rig hts o . 
4nd Fit, of Things Per P, 225 


Itherto of Wrongs as they relate to per- 
ſons, either ab olutely, or under Rela: 
tions Occonomical or Civil; I come now to 
ſuch Wrong as relats: to mer, and thſ 
are either, e 
1. To Thing 's Perſonal 
2 a To Thing Real, 5 


Wrongs relating to Thin 1g Perſonalare oof theſe. 
Kinds, viz. According to 8 the Nature of che 
Things: 
I. Perſonal Things in Poſſeſſion. 
2. Perſonal Things i in Action. 


DX to Perſonal Thing s in Poſſeſſon, "viz, 
a Cattle, Money, hs: the 9 there- 
to are of Two Kinds: N | 


An Unjuſt Taking, or a Taking and 
* of them, which is an Injury, 
and for which the Party grieved has his 
Remedy, viz. either, 
I. To have the Things themſelves, if 
J detained by 
2. To have R ation in Point of 
.« Damages by Action, either of Tre/- 
paſi Vi. I or of 7 rover & Con- 
_” 1 : 2. An 
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2. An unjuſt Detaining, without an ujul 
Taking. 


The Remedy: : 


| 1. The Things in Specke, by Replevin, if 
taken for Damages only; or, 

2. Trover and Converſion for the Thing, 

or if it can't be had, for Damages by 


- Detinue. 


dad althoug h Charters concerning Land 
be in the Really | in reſpect of their Relation 
to the Land, yet they are not in themſelves 


any more chan Paper, or Parchment, and 
Wax; and therefore are within the aforeſaid 


Rules, in reſpect of rang. or detaining 


| them. 


II. Perſonal Things in Aﬀtics are likewiſe of 
Twa Kinds : 
' 8. Such Things in Action as arife b ex- 
1 or — , 
2, Such Things in Action as ariſe by 


implied Surat, „ or "Vo ex 
trad. 


1. The former Kind are of Two Sort: 
1. By Deed or Specialty. 
2. Wirttiout Need or Specialty, 
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Thoſe that are with or by * are 


. alſo of Two W viz, 


brit? 6.1 


1. Debt: 


* "I 
RS «7 


». 
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54 Dees: © 

And the Wrong that relates to them i 1s 
Non-payment according to the Deed. 
The Remedy is Action of Debt, to re- 
cover the Debt it ſelf, and Da- 
mages for W 5 

2. Covenant: 

The Mrong herein is Breach of Cove- 


Nan. 


_ The Remedy , Action „ 


And here comes in the Learning of 


Covenants. 


bas 1 yok What Words Mi. 4 Covenant. . 


What Covenants pak; to as AE 
ſignees, Cc. | 


a. Thoſe that are without Special, 


oo Debis : ? „tet 17 re £ 


The Wrong and Remedy afro © as 
before, i Caſes of Yeu by Spe- 
cialty... r 2 


gr And bicker allo may ha apletd thoſe 


Things, which thoughithey ſavour 
of the Realty, are yet recoverable 

n by Action of Debt; as Rents re- 
ſerved on Leaſes for nd Re. 
lief, #677 01 


_ 2, Promiſes; for a good Cs deration, 


whether they be Promiſes that ariſe by 
Law, or ſuch as are collateral, 
Remedy in all ſuch Caſes, is to recover 
Damages by Action on the Caſe. 
And here comes in, Warranty of Chat- 
tels upon Sale, 2. Such 


: 
1 
1 
5, 
| 
7 
4 
7 
! 
8 
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2. Such Things in Action as ariſe by an im- 
plied Contract are many: For Inſtance ; 


I. Ini Contracts for Things, it is generally in- 
tended, That none ſell any Thing that he 
| knows not to be bis cum; if he does, an 


Action on the Caſe lies in Nature of 


© Diſceir. 


2. In Contracts for Vi Ruals, is implied, Tbat 
» oo. are not unwholeſome: if they! be, an 
Action of the Caſs lies. 


3. In Perſons that undertake a Common Truſt, 
wiſe an Action on the Cale lies. * for 


Inſtance; 
In the Caſe of, 


{ 
3 
* 
f 
f 
4 
5 
bs 
ö 
* 
& 
1 
5 
1 
$ 
Ol 
, 
: 


3 I. A Common Hoff, is to ſecure Goods 
: e ee e | 
f 2. A Common Carrier, or Bargeman, 
to ſecure the Goods he carries. 
3. A Common Farrier, that he per- 
form his Work well, without hurt- 
ing the Horſe. 
4. A Common Tailor, that he does 
11 Work well; and lo of other 
"ROY Of. 1 


SECT. 


it is imply'd, That they perform it; other- 
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SECT. XIII. 


Touching Wrongs to Things Real, without 
thoſe eſſing the _" 3 and thei Re- 


dia. 


Come now to thoſe her or ie uries 
which are done to Things Real, * the 
Rights of them. | 


And theſe may be divided in theſe Two 
Kinds, Vi. 

x. Such as are without a Removing the 

' Owner or Proprietor out of Poſſeſſion. 


2. Such as are with a Remover of him out 
of his Poſleflion. 


"Thoſe which are without a Remover out of 
Poſſeſſion, are of ſeveral Kinds : I ſhall re- 
duce em to theſe following, viz. 


I. Treſpaſſes by breaking any Man' sGround- 
Hedges, &. 18 Party (Treſpaſſor) 


himſelf, or by his Command, or by his 
Cattle, c. * 


Remech, to repair the Party in Damages 
by Action © SI ſpaſs, Quare Clauſinn 
Freg®. 


20 uſe ances, 


The Analyſis of the Law. 


2. Nuſances, or Annoyances, either, 


x. To Intereſts in Things Corporeal, as 
Houſes, Cc. by ſtopping Lights, ere- 
ing Lime-Kilns, or Things annoy- 
ing another's Dwelling, or withdraw- 
ing Water from a Mill, &c. 


2. Or, To Things Incorporeal; as, 
1. To Chemins or Ways, by obſtru- 
_ Ring them, G. 
2. To Markets, by erecting another 
Market too near them. _ 
3. So of Ferries, by erecting another 
_ too near. 
And infinite more Inſtances may be 
given, the Title of Nuſances being 
very large. 


The Remedies in all theſe Caſes are 


o 


either, 

1. Without Suit; to abate, or to re- 
move them, if done to Iuberi. 
tances Corporeal or Chemins. 


I, Quod permittat, Aſſize of Nu. 


ſance, to remove the Thing, and 
recover Damages. | 

2. Action on the Caſe to recover 
Damages. Vide Sed, 46, & 47. 


3. Diſturbances: And this principally con- 


cerns ſuch Real Things as are Incorporeal: 


For Inſtance ; 


— 


1: Diſtur- 
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1, Diſturbance to preſent to a Church preſen. 
table: And this concerns Advowſons, 
and Right of Patronage. 

Ang the Remedies relating thereunto are, 

'  Duare Impedits; ah 
 Aſſize de Darrein Preſentment 5 3 
| Gio Incumbravit 3 = 
e Admittas ; 
Breve Epiſcopo ad edoittend mn 
And this is a vaſt and ac curious Piece 
of Learning. 


2. Diſturbance of a Perſon to enjoy bis Fran- 
ebiſes; » as, | 
Diſturbing ſuch as come tomy Mar- 
' *- ker, or to my Leet; 
Forcing them to come to another 
Court; 
Not permitting 4 Perſon to hold his 
Court, or take his Toll. 
9 20 9 many more of the like. 
The common Remedy herein is by 
Action on the Caſe. 


3. Difurbence of Commoners to enjoy their 
Common; furcharging the Common 
by one that has Common; or by put- 
ting in Cattle by one thathas not Com- 
mon; by erecting a Warren to the 

Prejudice of the Commoners. 

Here the Remedy in ſome Caſes: may 
beby 4 dmaſurement, Ape, ud 
Permittat + 

But in moſt, and indeed i in all Caſes 
of this Nature, i it is uſual by Action 
'on the Caſe, 

4. 4. Diſtur- 


The Analyſis of the In- 125 


4. Diſturbances of Ways. 5 q 
+ The like Wrongs ; 14 | | 
And the like Remedy. 


4. The Fourth Sort of Injuries are, Sah bra. | 
ion: of abate Duties, or Services | 
Real; as, | 

Suit to Court; 2 | 
Suit to Mill ; f 
Homage; | | 
Fealty;z 
Rents, c. | 
The Remedies here are various: | 
Por, 1½, If the Services are accom. 
panied with a Tenure, the ordinary 9 
Remedy is either, + 
1. Without Suit, 597 Diſereſi. 
And here of Diſtreſſes, Avouries, 


Cc. 


| 
2. With Suit; and then, 

1. If they are Rents reſerved on 5 9 

Leaſes for Years, the Remedy | | 

is Action of Debt. | f 


2. If they are Rents of Free- 

hold, Remedies are by A/ize 

in caſe of Seiſin and Diſſeiſin. 

zah, If thoſe Services are without Te- 

= as Suit to Mill by Cuſtom, &c. 

the Remedies are, Secta ad Molendinam, 
Action on the Caſe. 


5. frat Fifth Sort of Injuries is Waſt, or De. 
| how! 


And 


And this Injury is of Two Kinds, accord 


ing to theſe Relations, viz. 


1. In relation between the Owner of the 
Soil, and he that has a Profit apprendre 
ont of it; as, Eſfovers, Pawnage, &c. 
If the Owner of the Soil deſtroys the 
Wood, the Remedy lies by Aſſixe. 
Action on the Cafe to recover Da- 
_— | 
2. In relation between the particular Te- 
nant, and he that has the Reverſion or 
Remainder of Inheritance; as, Faſt in 
_ Houſes, Woods, Lands, e&+c. is a Diſin- 
heriſon to the Reverſner, who has Remedy 
-_ either, W . | 
1. Preventive by Eſtrepement, prohibi- 
ting Waff, which alſo lies againſt a 
Tenant, where the Land is in Suit: 


Or 3 | UE 4 
2. Remedial, the by Action of Vaſt; 
In the Tenet 1 
In the Tenuit. TE 
And here comes in a great Flood of 
Learning 
What ſhall be ſaid ast; 
When, and againſt whom it lies, &c. 


And although under this Title of Mrongs, 
without Removal of, Poſſeſſion, I have brought 
in Remedies by Aſſize, &c. which always ſup- 
poſes a Diſpoſſeſſion, yet really it is no Diſ- 
poſſeſſion in thoſe Caſes before inſtanced, 
— they concern Things Incorporeal ; where. 
in, though the Party may admit — - 
eiſed, 


9 
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ſeiſed, - ie is but a Diſſeiſin at Election, and 
rather made a Diſſeiſin by his bringing an AC. 
ſize, which the Wrong-Doer ſhall not di- 
ſpute than truly ſo. And now: - 


> 1 5 
N 1 * = a 
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HC T. XIII. 


Concerning Wrongs which carry with them 


an Amotion of Poſſe fron. 


F HE Mrong, which carry with them an 


Amotion & Poſſeſſion are of Two Kinds, 
and concern, 

1. The Rights of Chattels. 

2. The Rights of Freeholds. 


T. As to the Riphes of Chattels, whereof the 
Party is diſpoſſeſs d by a Wrong: — they 


are theſe, wiz. 


1. Leaſes for Tears. 

The Remedy is by Ej ectione frme ; - ot if 
by the Reverſioner, Quare ejecit infra 
Terminum. 

In both which, at this Day, he recovers 
Damages, and the Poſſeſſion of his 
Term. 

2. Wardſhips and Holding over for ſingle or 
double Value. 
The Remedy is, Quare intruſit Maritagio 
non Sati facto, Ejectione Cuſtodiæ; and 
_ a Stranger, a Writ of Right of 
ara, 


K 5 3. Te- 
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3. Tenants: by Stat. Merchant, Stat. Staple, 


and Elegit : Though they have but Char- 
tels, yet the Statute gives them Remedy 


for their Poſleflion by 4ſſize. 


II. I come to the Rights of Freebolds, and 
the Wrongs done to them, together with an 
Amotion of the Poſſeſſion : And thoſe — are 


of Two Kinds, viz. 


1. Some only compatible to them that 
claim not only a Freehold, but any Inhe- 
ritance. 


2. Some that are common to any that have 
a Freehold only. 
And accordingly, their Remedies will 
be ſeverally diverſiſy d. 


Theſe Wrong: are of ſeveral Kinds, Viz, 
Abatement ; 
Intruſion; 
Diſſeiſin; 
Nurpation; 
Diſcontinuance; 
Deforcement. 


1 ft, Abatement is where one enters after the 
Death of che RE — the Heir 
Enters. 


The Remedy is be to the Nature 
of the Deſcent from his Anceſtor, 
By Aſſixe of Mortdanceſtor ; 
ien of _ Beſaile, Coſmage 


20% 
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24h, bares is an Encring or Continuing 
E 


in Poſſeſſion after an Eſtate for” Liſe de- 
termined. 
The Remedy: He in the Reverſion or 
Remainder may enter; or if his 
Entry be taken away, has his Writ 


of Intruſion. 


a Diſſeifm ĩs a large Title, and is an un- 


lawful Entry and Ouſter of him that 
has an actual Seifin and Freehold. 


And it is either, 
I. With Force : In which Caſe the 


Party diflciſed has his Remedy, 


either, 3 
I. By Writ of Porcible Entry upon 
the Stat. 8 H. 6. to recover the 
Poſſeſſion, and Damages. 

2. By Aſſize of Novel Diſſeiſin to 
recover his Poſſeſſion, and Da- 
mages, and the Party to be 
fined and impriſon'd for his 
Force. . 


3. By Writ of Entry in Nature of 


an Aflize, to recover his Seiſn 
and Damages. 


2. Without Force + And for this he has 
Remedy by Aſp Ie, or Writ of Entry, 
ut ſupra. 

Now both theſe Diſſeiſins are either of 


Things Incorporeal, or 
Things Corporeal. 


K 3 1. Of 
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x: Of Diſſeiſin: Incorporeal: This is not al- 


> 51; ways a Diſciſis at the Election of the 
Freeholder. 
0 l And Diſſeiſi n of Inberitauce: Incorporeal 
- | 4 + are various, according to the va- 
h 21 5 rious Kinds of * Inheri- 
| #4ances * 3 As, ts 
; +» PHT =2ppi 


Tjibes ; | Es 
Rs Rents by Reſcue; ; 
| | Keple vin; Es 
| Encloſure 5 F 
I! SR Denial. 955 


4. „ in of C „een Elo lane are of 
Jo Kinds: *- 
; G i . Win an Au Oger, as is re- 
L LOR „ _ quiſite between 
0 | 02 11g. Joint, 
| | 10 Parceners, 
1 Tenants in Common. 
. | 22. Without an Actual Onſter, even by 
þ the Difſciſee's waving of Poſſeſ- 
fion upon an Entry made. | 
+ And all theſe Kinds of Diſſeiſins 
are done eicher to the Party 
[| himſelf, or to his Predeceſſor 
or Anceſtor. 
\ | And the Remedy is 
By Writ Y _ for 2 2 


And 


IS > , D 2 * 
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And theſe Writs of Entry ſur Diſſeiſin 
a F 5 
1. In Nature of an Aſſize againſt 
the firſt Diſſeiſor; or in the De. 
grees, as in the Per, or Per c Cui, 
: ...- - againſt the Feaffee of the Diſſeiſor 
or his Feoſfee: Or, 
2. They are in the Po when the 
Degrees are ſpent, or when the 
Tenant comes in under the Diſ- 
ſeiſor in the Poſt; 
A s the Lord by Eſcheat, &c. 
And this Learning of Diſſeiſins, of 
Aſſizes, and of Entry ſur Diſ- 
feiſin, are large and compre- 
15 henſive Titles, and of great 
VVPoariety and Extent. 


Aebi, Uſurpation: This Title refers only to 

Acdvouſont; where one that has no Right 

to preſent, preſents. to a Church, and 

bis Clerk is admitted and inſtituted, and 
Tontinues in by Six Months. 

The Remedy is by Writ of Right of Ad. 

- .._ _ *_ _ vowſon for the Patron in Fee-Simple. 


And this alſo takes in all the Learning 
of Advowſons, and the Proviſions 


* 


i va ii 
I. 4 it is upon the Predeceſ- 
„„ a 


OO... Rightol Feaſfeherm Action againſt Uſur- 


K 3 2. Where 


made by the Stat. Vg. 2. to ſave the 


FFF IE GT IS we i AA mum ESO APR et 
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r Ogg nmr peanut re IE i Ba 74-1 
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* 


Wet =, it is upon the Anceſtor 

* N in Tail. 

3. Where upon Tenant for Une. 
Guardian in Chivalry, Cc. 


ge, 2 This is where he that 


aliens has not the full Right, yet it puts 


the Party injur d thereby to his real 
Action; as in 'theſe Inſtances, vis. 


* When the Alienation is by Tenant in 
Tail, the Remed is, for the Heir in 
Tail, by - Formedon in Deſcender ; for 
. the Reverſioner, by Fur medon in Re. 
verter; and for 'the Remainder: Man, 
by. Formedon in Remainder. 


2. When the Alienation was by the Huſ- 
"banal ſeized iti Right of the Wiſe; at 
Common Law the Wife was driven to 


5 ber Cui in Vita, in or out of the De- 


E as the Caſe fell out. 

But now ſhe may enter (unleſs a De. 
ſcent be caſt) after her Huband's 
Death, by the Stat. 11 H. 7. 


* 
Id KY 


1 f. + When it was by a Biſhop, Cc. alien- 


ing without the Aſſent of che Dean 
and Chapter at Common Law, his 


©... Succeſſor was driven to his Writ of 


'F 4 Entry Sine aſſenſu Capituli. But this is 

remedied by Stat. 1 & 13 Elix. 
The Learning of Diſcontinuances is 

alſo very curious; as, 
Who may diſcontinue; who 
not. 

What ſhall be a Diſcontinuance; 
and what not. And 


at 
Its 


 6thly; Deforcement : And this is a larger, 


The Analyſis of the Law: 
And as the Learning thereof is 
ample, ſo is that of the Re- 
- _ medies thereof, by Formedon, 


and a more comprehenſive Expreſſion 
than any of the former; for a Diſſeiſor, 


| Abator, Intruder, Diſcontinuer, Uſurper,, 
and thoſe that claim under them by 
Feoff ment or Alienation, are all Deforceors. 


But the proper Application of the Word 


is to ſuch a Perſon, who, though he 
has not a juſt Right, has yet recover'd 
againſt, or barred him that has the 
true Right, either, 


1. By D ault, And then the Re. 


-medy for the Party fodeforced is, 
If he had only a particular In- 
tereſt, by Per quod ei Deforceat. 
If he were Iſſue in Tail of him 
that ſo loſt, by Formedon, 
If Tenant in Fee-Fimple, or his 
Heir, by #rit of Rigbt. 
2. Or in a Real Action of an Inferior 
Nature; as Writ of Entry, &c. 
And then, : | 
1. Of the Iſſue in Tail of him 
that ſo loſt, or is barred. The 
Remedy is, by Formedan in De- 
fcender. 0 
2. Of the Tenant in Fee - Simple 
that ſo loft, or is barred. The 
Remedy is, by Mit of Rigbt. 
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SECT. XIV. 
Of Wrongs that have the Countenance of 
Legal Proceedings of Courts. 


Hier I have proceeded i in ing 
Mrongs done by Parties themſelves; 1 
now come to conſider of 7/rongs done 65 


Courts, or their Officers, in n relation to Legal 


Proceedings. . TS 7 


And they are of "Two Kinds, vix. 
1. When the Court proceeds i in a Cauſe 
whereof they have no Juriſdiction. 
2. When they proceed in Cauſes where- 
of they have Ne at 8 
erroneouſly, | 


1 


1. The former of theſe is Along, and the 
Party has his Remedy or Relief therein. 


1. By not ſubmitting to the Sentence or 
Judgment, and bringing his Action 

againſt them that execute it. 

2 By Prohibition ſtom a ſuperior Court; 
as when an Eccleſiaſtical Court pro- 
ceeds in a Cauſe of Temporal Conu- 
zance, or an inferior Court, that has 
a limitted Juriſdiction, holds Plea of a 

Thing done out of its Juriſdiction. 


2. The 


Tube Analyſis of the Lani" 137. 


2. The latter is when they proceed erro- 


mo. 
＋ 


neouſly, or by committing ſome Miſtake 


ina Matter within their Juriſdiction. 
This I call a Wrong: Not that the Party 


that ſuppoſes himſelf injur'd has any 


Remedy againſt the Court, or the Judge 


that thus proceeds; for if Men ſhould 


| ſuffer barely for Error in Judgment, 


when there is no Corruption, no Per- 


ſon would be Judge in any Caſe. But 


I call ic a Wrong, becauſe, in Truth, the 
Party has a Right to be relieved againſt 
ſuch Judgment: And, 


I. In Cauſes Eccleſiaſtical or Maritime, 
the Law has provided a Relief 
againſt an erroneous Judgment, 
By Appeal to at ber Fudges. 
2, In Cauſes of Common Law Conuzance, 
_ Errors or Miſtakes in Judgment are 
revers'd. 
1. In Courts not of Record, as 
County Courts, and Courts 
1 ES 
By Writ of Falſe Fudg ment. 
2. In Courts of Record, wherein 
Error may happen divers Ways, 
mw 5 
1. By Error of the Fury in 
giving a Falſe Verdict: | 
The Remedy is by At- 


taint. 


2. By 


2 — 1 — ——˖ů — 2 apo eo. 
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I 2. By Error or Diſceit ; if the 
Sheriff. returns a Party as 
ſummoned when he was 

not, whereby Judgment is 

g | aagainſt him by Default. 

; The Remedy is, by Writ 

1 „ VVV 
| ge) 1 3. By Error of the Court, And 

; As, then 0 42 1 | ; 

; The Remedy is, | 

5 Mit of Error in a ſupe- 

185 J 

18 Audits Quarela, 


And here may come in the Learning of 
Writs of Error, and Audita Querels's, 
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Concerning Remedies, and the Method of 


obtaining them. 


164 ” 96 4 


N the former Sections I have conſider'd of 


the various Kinds of Mrongs or Injuries, 
and under thoſe Diſtributions have mentioned 


139 


their ordinary Remedies, and thereby have 


much contracted this Title; wherein I ſhall 
only give ſome general Rules relating to the 
Manner of the Application of thoſe Reme- 
dies, leaving every particular Remedial Mrit, 
together with the Proceſs belonging to it, to 


be conſider d and digeſted under their ſeveral 


Titles in the former Section:. 


Remedies for Mrongs are according to the 
Nature of thoſe }/rongs, wiz. | 
1. Eccleſiaſtical. 
2. Civil. 


I. Eccleſiaſtical Remedies are ſuch as are ap- 

plicable to Wrongs of Eccle/iaſt ical Conu- 

' Zance, and take in or include theſe Two 

Generals, viz. 

1. The Courts or Places where the ſaid 

Remedies are to be had. 

2. The Proceſs preceding Judgment 

And Execution relating thereto. 


2. Civil 


N M 
- 1 
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2. Civil or Temporal. FC I are ſuch. as 
concern either, | 
1. Maritime Injuries, . 

2. eo Injuries, : 


Jo ven e wie Cemmten lem pia 


1. In Reliefs or Remedies for Maritime In- 


. eee are conſiderable, 
10 


x: The Court of Relief The Ad al 
8 \ Court. | 
hor . The Proceſs e Sentence, 


2 e. N as fx 4 2114 
la | 19 ity 


12 5 nd Readies Fo Militery fairs, mae 

17.3 ters of Arms and Honours, © | 

I. The Court is the Court of ae 

„ or Military Court. 

lavel all Tha Proceſs, Sentence, and Jadg- 
ment. een 


0 Now of little Uſe 5 
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en at Common Law: And Firſt, 
ang of thoſe without Suit. 


* 


EE Law i in many Caſes provides a Re- | 
| medy without Suit, port in S is 
ede a 

1. By Al of the Party. a : | 
2. By 4& in Law. 


| Remedies allowed * hs Rane own Act, 


are in reference, 
1. To Things Perſonal. 
3 Bi; To Things Real. 


1. In reference to Things Perſonal : 


1. If another does wrongfully take or de- 
. tain my Goods, my Wife, my Child, ot 
my Servant, I may lawfully retake them 
again, if I can, fo I do it not riotoully, | 
2. So I may defend my ſelf (or them) by il 
Farce, if afſlaulted. q | 


2. In reference to Things 3 Real. 


In theſe and ſome other Caſes, the Law 4 
lows a Man a Remedy without being 
dtiven to it, Viz, 

| {4 

2. 


a = <A 5. = 
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1: In Caſes of Nuſance done to my Free- 
hold, I may remove them, if I can, 
without Riot; as, 

1. To remove an ObſtruRion out 
of my Way. 

2. Or the Over- hanging bf unbther | 

Man's Houſe over mine. 

Or the Obſtructian of Water 

running to my Mill. 


2. In Caſes of Rents, I may diſtrain the 
Goods or Cattle that are Levant and 
Couchant upon the Tenement char. 
ged therewith. 


3. And fo in Caſes of Cattle doing 
Damage upon my Ground, I may 
diſtrain upon my Ground Damage 
Feaſant. And fo I may diſtrain Cat- 
tle that are ſold for my Tal. . 


3. In Reference to Landi. 


I. I may diſtrain, and maintain my o own 
Poſſeſſion againſt any rh. that would 
eject or diſſeiſe me 

2. Where I have a Right or Title unto 
Lands, and my Entry not taken away, 
I may gain the Poſſeſſion by my Entty. 


And this neceſſarily draws into Examina- 
tion theſe Two Things, vir. 
1. Titles of Entry; which are either by 


Breach of a Condition in Fact, or in 
Law annex'd to an Eſtate that I have 


parted with, or my Anceſtor. 
, And 


— 
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But regularly; 


The Analyfis of the Law: 


And here comes in, Of Condirions 5 what 
are good, and what not; when 
and to whom it gives an Entry ; and 

bo defroyd or ſuſpended. WE 
2 Rigbts of Entry: And this lets in all thoſe 
74 Sa that eoneern the Titles of 

Entry Congeable, of \Deſcents that Toll En- 

try, or Continual Claim, of Avoiding De- 


ſcents by Infancy, by Stat. 34 H. 8. p 


1. In Perſonal Things in Action, as for 
- Dehts, or Covenants, or Promiſes: Or, 


2. As to Riphts of Real Things, where 
the Entry is by Law taken away, the 
Party cannot be his own Judge, but 
muſt have Recourſe to the Courts of 
Common Juſtice, except in che Caſes 
following, viz. | 
By Adt in Law, in ſome Caſes with- 
out Suit, the Party ſhall have Re- 
medy, where by his own Act he cannot; 
as, SRP 
1. In Things Perſonal ; as if the 
Debtor makes the Debtee Exe- 
cutor, he may pay himſelf 
2, In Things Real; as where a Man's 
Entry 1s taken away; as by De- 
ſcent, or by Diſcontinuance; yet 
if be come to the Poſſeſſion 
without Folly or Covin, he ſhall 
be remitted. ES 
And here all the curious Learnin 
of Remitters comes in. | 


SECT 


— — 
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SECT: XLVIL + 


Concerning Remedies . Common Lew 
» . , x 10 N J 7 
Aüberte qonoending 1 and Injuries in 
F ] relation to Things both Res! and Per- 
ſonal, and Remedies for the ſame without Suit; 


Inow come to conſider of Remedies by Suit, and 


the Means or Method of their Application, 
| Remedies by Suit ſeem to be of Two Kinds: 


1. Such as the Parties Ale for them. 
8 | 


ſelves by mutual Conſent. 


2. Such Remedies as the Law provides 


tor them. 


I. e that Parties pihiae for them. 


ſelves are of Two Kinds: 


1. By their own immediate Accord. 
2. By transferring the Deciſion of it to 
others. 


1. The former of theſe, viz. The imme. 
diate Conſent of the Parties, is that which 
in Law is called an Accord, which, with 
Satisfaction accordingly made, i is in ſome 
Caſes of Perſonal Injuries a Bar to any 
other Remedy. 


And 


NG 


The Analyfs of the Law: 


Aid this lets in the Learning of Accords 
and Concords; what are good, and 
what not; where they are a Bar, and 


* 


where not. c + - 


2. The latter of thoſe, viz. The transfer: 

ring the Deciſion to others; which, 

1. If to Two, or more, is called an 
Arbitrament, | 

2, If to one, an Umpirage. 

And here the large Learning of Arbi- 

traments and Awards; what a good 
Submiſſion ; what a good Award, or 
not; what Remedy upon it; when 
and where it is a Bar in Perſonal 
Actions, Gc. 


provides, are alſo of Two Kinds, vis, 


1. Such Remedies as the Law provides 
| without Suit; whereof before. 


2, Such Remedies as the Law provides in 
the Courts of Juſtice, ſettled by Law, 
and according to thoſe Conſtitutions 

touching Actions and Suits, that the Law 

1 has provided arid inſtituted. | 


And this takes in theſe Conſiderations, vis; 

1. The Courts of Judicatories, eſtabſiſſi d 

by Law, for recovering of Rights, and 
redrefling of Wrongs. „ 

2. The Remedies themſelves by certain 

Writs inſtituted by Law, and applica⸗ 
©to thoſe ſeveral Wrongs. 2 

L 3: The 
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II. Secondly, Such Remedies as the Law 
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The Analyſis of the Law: 
3. The Proſecution or Purſuit of thoſe Re- 
modies in the ſaid Courts. 


1. .The Firft of theſe concerns the large 
Learning of the Furiſd;&ion of Courts: 
And foraſmuch as there are ſeveral entire 
Tracts written thereon, and I have be- 
fore touched upon them, I ſhall here 

ſorbear to ſay any Thing further herein; 
only that that Learning may with Reaſon 
enough betransferr'd bither, at leaſt ſome 
Particulars thereof. 


2. The Second, touching the Natures and 
Applications of thoſe Remedies, I have 
in the former Sections, under every feve- 
ral Kind of Mrong or Injury, mentioned 
the reſpective Remedy, and therefore ſhall 
not again repeat it here. 


3. The Third, which is the Proſecution, 
or Paris, of thoſe Remedies, is the 
Buſineſs of this Diviſion. 


But before I enter up that Matter, I 


Hall premiſe theſe Two Things, viz. 


Firff, That the beſt Way to meet with al! 
the Titles of the Law in this Buſineſs, will be | 
to purſue the ſame in the Order and Method 

of "ts. Proceeding themſelves, without any 


other Diſtribution. 


Secondly, That there are ſome Things where. 
in the Purſuit of a Real Suit and Perſona! do 
differ; as in the Proceſs, the Judgment, and 
the Execution : But in moſt other Things they 

do 


Ie Analyſis of the Las. 
do agree, or, at leaſt, the Purſuit of a Real 
Ation contains all the general Learning of a 
Perſonal Action, and much more. 0 
_ Wheretherefore there is a ſignal Difference, 
I ſhall obſerve it by the Way, without run- 
ning through the whole Proceedure of a Real 
and Perſonal Ac inn diſtinctly; and ſhall only 
; here obſerve, that the general Parts of a Suit 
1. The Proceſs. 
2. The Rall. 
3. The 1{ve. 
4. The Tr tal. FP 
5. The Judgment. 
5. The Execution, 
7. The Appeal. 
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SECT. XIVIII. 
N Proceſs | and Appearing. 


I. Fr Where a Wrong i is done, or a Right 
detain'd, the Party injur'd is to make 
his Application or Suit for that Remedy which 
the Law ordains; and in order thereto, to 
take out ſuch ( Writ or) Proceſs as the Law 
(on the Circumſtance of his Caſe) requires. 


The (Common, Ve, ) N N are 
are as follow: 


1. In Perſonal Attions, 


Summons, Attachment, Difreſs , Capias, 
Alias, Plaries & Exigent, andi in — * 
begins with Attachment, 


2. In Real Actions, 


5 'Tis Summons, Grand Cape, and n 
or after Appearance, Petit Cape, and 
Judgment. 


3. In Mix d Actions, 


In Aſſixes, Attachment, and upon Default, 
the Inqueſt taken by Default. 

In Waſt, Attachment and Grand Diſtreſs, 
I and an 70 of the Waſt, &c. 


Every 


LE 
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Every Proceſs gives the Defendant a Day in 


Court; and this lets in theſe ſeveral Things, 
. "a | | 


| Four in Court, and the Variety | of it. 


And incident to this, is, 
Adjournment ; and, 
 Diſcontinuance. 


And at that Day or Four in Court, the De. - 


Fendant or Tenant either appears, or not ap- 
pears, „ 


13 
* 


Here of Appearance, and its Diverſity: 


1. By Guardian, (or Prochien Amy.) 
2. By Attorney, | 
3. In Perſon, 


If there be nat an Appearance, 
1. Either a Default is made: 


And here of the Proceſs upon Default, 
I. In Perſonal Action. 
2. In Real Actions. 


2, Or there is an Excuſe of Appearance; | 


And therein ſaver Defaul: ; 
1. By Protection. 


2. By Eſſoin prayed. 


And here all the Learning of Eſoins; 


Their Nature, 
Their Diverſity ; as 
| Common Ech, 


Service Ie Roy, Os. 
L 3 On 


7 $9 Ile Azalys of the Lem. 


On the other Side, as to the Plaintiff: 
1. The Plaintiff either appears; or, 
2. Makes Default, and thereupsn a * 
proſecution. 
And here of the Nature and Variety of 
Nonſuits, 
,  Retraxits, Oc. 


4 
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07 Pleading 
II. Spend , I come to ru. 


If both Parties appear, the Plaintiff declarex 
| | pr counts. ay 
1 And here of, 


1. Counts, 
2; Declarations. 


N And the Defendant or Tenant' 5 Parti Is after 
Imparlance to plead. © 


And ſuch Plea is either, 


1. Dilatory; or 
2+ To the Marte or Right of the Com- 


ue 
If, 


* 


be Analyſis of the Law. 
1 Dilatory Pleas are of ſeveral Sorts : 
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1. To to the Furiſd;#ion of the Court; 
1. From the Place where the Suit 


ariſes. 
2. From the Thing in Controverſy, as, 
Ancient Deme 5. 
2. To the Impotency, or Non. ability of 
the Plaintiſf, which is very vatious; as 
1. Alien aas Y- 
nemy. 4 2 4 
In Perſon ons, 
2. Outlawry For Felony. 
3. 23 gement. 1 
4. And formerly Villenagt. n 
: Fo Profeſsd. Rs 4 
3, In Abatement. 


And this either, 
1. Of the Count. 


2. Of the Writ. 


4. View demanded. 
And this is a large Title. 


Lid prayed ; 
5 I. Of the King. 
And N of Rege Inconſaute, Pre- 


2. Of a Common Perſon. 
And here of Aid. 
The different Kinds of Aid; 
1. Of the Reverfioner or * 
mainder. Man. 
2. Of the Patron and Ordinary. 
L 4 6. Voucher : 


2 * , 


9 7 


= - nu A he Anahfis of the Law. 


f 6. V. auc her: Which is a very large Title. 
| And here of Voucher; 
h In what Action 
| Of what Perſon. 
| Counter.-Plea of Voucher, 

Proceſs againſt Vouchee. 

Pleading of Vouchee, 

Recovery in Value. 


57. Age Prier : | 
1. For Minority of the Demandant. 
2. For Nonage of the Tenant. 
_ here of Prier in Aid of Vouchee, 


- * * rr e — 2 - 
— — — — — — — 


And all the Learning of — 


And herein comes alſo, Mbat and 
when Pleas Ditetory are Peremy- 
rory, 23. 

After Demurrer; 

= Trial. 4 

And of Pleas in Abatement aſter 

che laſt Continuance. 


24h, Pleas that 20 to the Right or Merit of 
the Complaint, are of Two Sorts : 


1. Pleas to the Aion, which denics the Sub- 
ſtance of the Complaint: 


18 And commonly make either, 

1 1. A General Iſſue; as, 

In Treſpaſs, Not guiliy. 

In Debt upon a Contract, Nil Deber, 
In Aſſumpſit, Non A umpſit, 

In Alf e Nut OY Nul Diſfeif fin, 


[n 
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In Dower, Nunque de ſeize de Dower. 


In aWrit of Right, That the Tenant 


has more Right to hold, than the 
Demandant has to demand. 


2. Or a Common Iſſue; as, 
In Debt on Bond, or Action of Cove- 
nant, Non eſt Eactum. 
In an Aſſize of Mort danceſtor, 
Aile, Beſaile, &c. That the An- 
eeftor was never ſeized. 


2. Pleas in Bar : Theſe are very various and 


different, according to the ſeveral Kinds 
of the Tenants or Defendants Caſe. 


And lets in all the Learning of Bars, 
Oc. as, 
Bars are either ſuch as are, | 
1. Proper. | 


2. Common. 


W in Bar therefore — derable, 
1. In their ¶ Nature or) Matter. | 
2. In their Qualities or Manner of Plead- 
ing. 


3 Bars, . to the Nature of the 
Action, and Caſe of the Parties, are very va- 
rious and different (and therefore here all the 
Learning of ſuch Bars comes in], yet ſome- 
what concerning _ en 


1. Pro er Bars are, 


* uch as are applicable only to Real or 
Mix d Actions; as, 
Fine; 1 


Feoff ment : Re- 
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Releaſe of Right ; 
Warranty, & c. 
Of the Plaintiff; 
Or his Anceſtor. 
2. Such as are proper to Perſonal Action: 
Accord with Satisfaction; 
| Arbitrament ; 


nance 13 
1. Of the Condition. 
2. Of the Bond. 


2. Such Bars as are common to both, yet 
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diverſify'd oftentimes with ſuch Diverſifi- 
cations as are applicable to the Nature of 
the Ack; as, 

1. Releaſe of Action. "ob 

2. Limitation of Time hy Act of Parlia- 

ment elaps d. | 
3. Eſftoppels. | | | 
3 of the ſeveral Kinds of Efop- 

"— 


pe . 
1. By Matter of Record. 
2. By Matter in Pais; as, 
i 2 5 1 
And here of the whole Learning 
of Effoppels. | 


For mute, Eftoppels are not oni y the Mat- 
ter of Bars, hut of Replicatiom, Re- 
Joinders, and all other Pladings. 


II. Con- 


x 


The Anal of the Law 


* IT. Concerning Bars as to their Qualities or 
Manner of Pleading, the ſame common Rules 


f Ple for the moſt Part concerns all 


a Kinds a leading. 


And therefore I ſhall here ſhortly inſert 


them once for all, viz. 
1. That the Plea be ſingle, and not double. 
And here of Double Pleas. 
2. That it have convenient Certainty of 
Time, Place, and Perſons, 


- = 


— 
5 3 8 
On 
. : 
= 


3+ That ic anſwer the Demandamꝰs or Plain- 


tif's Count or Plant. 


9 pleaded, that it may be 


' When the Defendant has pleaded, what 


- next follows is, The Plaintiff or Demandant 


anſwers the Defendant's Plea; and this 1s 


called a Replication, 


(And here of the "m_ Rules, &c. of 
Replications,) vix. 


That it be, | 
1. S 
* Single. 
3. Anſwering the Bar, Ge. 


And this Replication either, 
I. Denies or Traverſes the Bar or Plea of 


the Defendant; and then an Iſue is ten- 


der'd, which regularly muſt be joived 


in by the other Party, and then the 


Parties are at Ilie. 


x 1 


1 _ bs of the Law: 


And here all the Learning of Traverſe z 
What is traverſable, or not; how it 
muſt be made, either fi imply without 

an Inducement, or with an Inducement ; 
and concluding Ab/que hoc to the Mat: 
ter alledged by the Defendant. | 


2 Or Confeſſes and Awvoids. 


_ Ang here all the Learning of Confe /3 and 
Avoid; and then there is no Tue made 
by the Replication: But poſſibly the 
Pleadings run on to Rejoinder, Surre- 

joinder, Rebutter, or Surrebutter. 

For if the Plaintiff replies ſo as no Iſſue 
be offer'd, this gives Occaſion to the 
Defendant to rejoin, _ 

And here of Rejoinders, and how he 
muſt maintain his Bar, and not de- 
part from his Plea. 

* here of Departure in gane 
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H Us far of Pleading: Now by this 
I Time, either by the Plea, Replication, 
Rejoinder, &c. the Parties are diſcended to an 
Iſſue, viz. To ſomething affirm'd by the 
one Party, and denied by the other, which 
Affirmation and Denial is called an Iſue; for 
now the Parties have no more to do, unleſs 
a Matter happen to emerge after 1/es join'd, 
and the laſt Continuance. 


This, if it be pleaded, is called a Plea puis 


I; Darrein Continuance, 


So that their Buſineſs being at 7/e, they have 
no more to do but to expect the Trial and 
Determination of that Iſue. 


Now Iſſues are of theſe Kinds, VIE, 


1. An Iſue join'd upon a Matter of Law, 
which is to be determined by the Court. 
| And this 1Jue is called a Demurrer. 


wat Ha # 


2. An 
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e Auuhſle of the Lis 


2. An fue of Fai, which is of Two 
"* Kinds; | | a 


1. An IR j joiſd tone hing a Matter of 
or 


12 on N tiel Rec pleaded, e. 


2; An 1/ve joined touching a Matter is 
Pat; as, | 
| Whether ſach a Deed were made. 


N RE 
cutedd, Oo. 


SECT; 
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Of Tridle. 


IV. A ND now Moe being join'd between 

| A the Parties, they have no more to 

do hut to expect the Trial of that Iſue; and for N C.. 3. 
that End, they have Days Cantimuane given. el. 30. 


Here of Com inuances, Cc. 


Trials are of feveral Kinds, according to 
the Nature of Iſues, and the ſeveral Appoint- 
ments and Directions of the Law touching 


the ſame, viz. 
1. Trials by Record ; as, 2 | 
When Iſſue is join'd, whether there he 
any ſuch Record or no. 
2. Trials by Inſpection; as, e 


Upon | | Error to reverſe a Fine 4 b 
an Infant, or in Audita Frome os ol 


a Recognizance acknowledged during 
his Minority. 


3. Trials by Proofs; as, 
| Where Iſſue in Dower is, whether the 


Husband be living or not. 


4. Trial. 


x60 ue Aualiſis of the Lav: 


: 4. Trials by Examination; =. 
Where an Action of Debt u pon Ac- 


count is brought for Things — lying | 
in Account. ES 


5. Trials by Certiffets : | 
1. Of the . and Marſhal, he- 
ther the Party be in Service. 
2. Of the Biſhop, by Mandate from the 
pe Court, as in caſe of General 
Baſtardy. 
So of Iſſues upon the Right f M- 
rige between the Parties to the 
Suit 90 
1 f * by din. into 
Churches. 


6. Trials by Battel +: 


I. In Appeals. 
2. Ina Writ of Right, 


7. Trials by Fury. 


(And this rakes i ina a large Field of Leat. 
| ning. aan 


N by Fury are, 
. xtraordinary. 
* Ordinary; 


Xx. Extraordinary: in Writ of Right; ; 
In Attaint. © Quere Appeals, 
2. Ordinary: By Twelve Men. 


4  Whers: 
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8 
wherein Conſider; 
1. The Proceſi to bring in the Jury, 
In C. B. by Venire Facias & Habeas 
Corpus, „ 
In B. R. by Venire Fac & Diſftringas Fu- 
A g 
2. The Tales for want of a ſull Jury ap- 
pearing, | YEE 
3. Challenges of all Sorts : 
1. To the Array. 
2: To the Polli. 
4. The Oath of the Jury. 
5. The Evidence to be given to the Jury: 
What allowable to be given ; 
And when. 


6. Verdict of the Jurors : 
1, General Verdict. 
2. Special Verdict. 


7. What Defaults or Miſcarriages im- 
peach the Verdict. 


8. The Poſtea, or Return of the Verdict 
by the Judges of Nſi priusn. 


M SECT 
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Of Juilgwent. 


V. THE F; fi Act in this Buſi neſs of Pro- 
ſecution or Suit, Is Judgment, 


(And here the whole Learning of Jack. 


ments, comes in) vix. 


I. What ſhall be ſufficient to ay Fudg- 


ment. 


And herein, 
1. Of arreſting | Fun, 
2, Of reverſing Judgments. 


II. Upon what it is given; ; which for the 
moſt Part is upon theſe Premiſſes 1 
Precedents.) 


1. Upon Default aſter Default; as in 
Real Actions after the grand Diſtreſs 


in 
Waft ; 
Nuare ipod. 


2. Upon Confeſſn 
Nihil . 15 
Non ſum Informatus, 


3. Upon Demurrer. 


4. Upon 


III. The ſeveral Kinds of Fudgments, 


The 4nubyſis of the Lan. 163 


4. Upon Tryal of the Iſue, according 
to the various Methods of Trial 
above mentioned oF [I 
1. In Suits Real, | 
2. In Suit Perſonal. 


1. Interlocutory, and not final; as, 


Awards upon the Writ affirm'd, or 
other dilatory Pleas, where the Fudg- 


ment in many Caſes only is, 
Reſpondeat ouſter. 


2, Final, but not compleat : 


And that either, 


1. Incompleat in Part, but compleat 
in the Reſidue ; as, 

Where the Judgment is given 

for the Thing demanded, but 

the Damages not yet inqui- 
red of. 


2. Incompleat in the Whole; as, 


Where a Judgment is given for 
the Party to recover his Da- 
mages, where the Damages 
are the Principal, wherein, 


The Compleat Fudgment is not 
given till the Writ of Inqui- 
ry return'd. 


M 2 3. Final 
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3. Final and Compleat, with reſpect to the 
Action upon which it is given. 


4. Final, not only as to the Action upon 
Which it is given, but to all other 
Actions (touching that Thing); as, 

Judgment final, in a Writ of Right 


ter the Iſſue joined, Cc. 


I. The Forms of Entry of Fudgments, 


r 


The Analyſos of the Law. 


Of Execntion. 
VL PHE Sixth A in this Buſineſs of 


Suit, is Execution. 
This is a great Field of Levelins 


Executions ſeem to be of Two Kinds: 


1. Within the Year. 


I. The former of theſe is alſo of Two 
* 
In reference to Lands recover d. 
4 In reference to Debts or Damages 
recoverec 


Firſt, In relation to Lands recouerd, Two 
"M are conſiderable; 


The Writ or Mandate of Execution, 
— The Execution of the ſaid Writ. 


1. Touching the former; 


The Mit or Mandate it ſelf is of Two 
Kinds, in relation to the Eſtate reco- 
Ver 


1. If a Freehold, Ha Fac Seiſmnam. 
2. If a Chattel, Hab' Fac ac? Poſſe e/foners. 


M 3 I 


2 — r 2 
— 1 2. 


rennen. — 
— 
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I do not here meddle with the Executions 
of other Kinds of Writs, as Quod Per- 
mittat, Replevin, & e. becauſe they may 
come in in the former ection, where 
the Writs themſelves are mentioned, | 
and they are various. 


2. Touching the latter 3 4? ; ws 


In the Execution of the Writ i is 5 confi de- 
— 19 151 


1. The Officer that is to make it. 
And here ofthe Office of Sheriff; 
The Manner of his Making; 
is Power; 
lis Duty inmaking Returns, Cc. 


c 2. The Manner of doing it. | 
And here of the Poſe Comitatus, 
Sed vide ante, Ot Sheriffs, 


s econdly, In ſs rence to Debrs or  Damapes 


rover d, there are allo conſiderable; 


1. The Nature of the Proceſs, 
2. The Manner of its Execution. 
| The Proceſs it ſelf is of the following Kinds : 
And fo are the Methods or Manner of the 


Execution. 


Kok B. They are herein join'd together,) 


1. The Body ont, by Capias ad Satiſ- 
feind. | 


And 


1 
y 
e 


The Analyis of the Law. 


And here of Capias's : 
(Where it lies;) 
How executed; 
When with, and when without, 
breaking open Doors. 


What Kind of Execution it is; 
Whether without Satisfaction. 


And here of Non omittas: 
As alſo of Eſcapes. 


2. Goods only, by Fieri Facias. 


And here of that Learning: 
How, upon what, and by whom, 
it is executed. 
And whether a Return be neceſ: 


ſary, 

3. Profits of Lands only, by Levari Facias. 
And here of that: | 
What Profits ſhall be levied; 3 

And whereupon. | 


4. Part of” the Lands, and all the Goods, 
by Elegit, 
Here of Elegit: 
Where it lies; 
What Lands extendible; 
How the Extent ſhall be made; : 
How return d; 
And where a Ee. extent. 


M 4 5. Body, 


— 
———— — An * t 7 —— 999 — wy Ld 2, To op oF RS: 
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5. Body, Landi, and Goods, by Extent 
upon a Star. Merchant, or Star. Staple, 
or a -- qa in Nature of a 
Stat. Step. 


And here of theſe Executions. 
What they are; 
The Manner of executing the 
lame, c. 


II. Secondly, n Executions aſter 0 


Lear paſt; 


When the Proceeding is, 


1. To revivethe Judgment. And 
Obtain Execution thereof ; 


By Scire Facias., © 
| And here all the Learning of Scire 
 Faciass. 


SECT. 


be Analyſis of the Law. 


s E CT. Iv. | 
Of Reareſs of Injuries, by Error, Sec. 


VII. 4 Ach, I come to Remedies that Per- 
ſons have, to be reliev'd againſt 
os * Sud 0 $ 3 in caſe they 


And they are theſe, v vb. 
By Writ of Error; to_ remove the Re- 
F "cord 170 75 ſuperior Court, to examine 
Errors, in caſe the inferior Court 
has erred in Point of Proceeding , Fudg- 
ment, or Execution awarded. 


* 4 I 
-» 2 
i. 
* ” 
* 


And here comes in that great Title Error, | 


| With its Adjunds and Appendixes, Viz, 
1. Where it lies. 
2. When it lies. 
- 3+ In what Court, 
4. When tis a Superſedeas, & e. 
85 What aflignable for Error. 


6. The Proceſ3 to bring in the Party 


that recover d. 
7. The Judgment therein, both, 


1. When the former isafficm'd. And, 


2. When it is revers d. And, 
8. Execution of Judgment upon the 


Affirmation or Reverſal, 
And here of Executions in Error. 1 
2. By 


* 
i * 
9 
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2. By Writ of dttaint, where the Ju urors 


give a falls Verdict. 
And here all Learning of Attaints. 


3. By Writ of Diſceir, where the Judgment 
is by Default, and the 1 never kad 
ſummom d. 


a Real Action, yet has good Right, when 


yet, by reaſon X his Default, he did not 
thew i it 3 „ © 


1. Ey Writ of Right for him that loſt by 

Default, or his Heir, having a Fee- 
Simple. 

2. By Writ of Quod ei Deforceat, if he 
had only an Eſtate for Life, or in Tail. 


3 By Formedon in Deſcender, Rum, 


Remainder, Vide ante. 


And here at large the brig of 
F auxifier de Recovery. 


5. Where the Party is put out by Execution, 
wherein he had no Day to plead or an- 


ſwer, as in Eecutions by _— Elegit, 


5 _ ratute Merchant, &c. 


By Audita Duerela, : 


. And here of the whole Learning of 
1 5 Y udita <a dents 4. 


And 


4. Where the Party dis loſt by Default 11 


The Analyſis of the Law: 


nnn Parbiunol. os tht 


of the Law of England, and the Analyſe 
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thereof, in relation to Rights, &c. of a Civil 


Nature. 


As to Pleas of the Crown, and Matters Cri- 


minal, that ſhould here enſue, they are al- 
ready drawn up, or perfected, by me in a 


ſhore Tract, Of Pleas of the Crowh, which I 
ſhall add to this in due Time. 


% 


us 2 2 13323188 ” add... Y TX | mon — — ; 2 2 o 4 


BOOKS 
I. Walt 


1. 8 argued and decreed in the 
High Court of Chancery: The 
Second Edition, carefully corrected from 
the many groſs Errors of the former Edition; 
to which are added, References to the ancient 
and modern Books of che Law. | 
2. Cowells Interpreter of Words and Terms 
uſed either in the Common or Statute Laws of 
- Realm, and in Tenures and Jocular Cu- 
oms. 
3. Puffendorff of the Law of Nature and Na- 
tions, in Eight Books. Tranſlated into Engliſh 
by ſeveral Hands. The Second Edition, cor- 
rected, and improved with Notes. 8 
4. Sir Orlando Bridgmans Conveyances 
Being Sele& Precedents of Deeds and Inftru- 
ments concerning the moſt conſiderable Eftates 
in England. Drawn and approved by that 
Honourable Perſon in the Time of his Practice. 
The Fourth Edition, with large Additions. 
F. Sir Edward Lutwyche's Entries: Con- 
taining alſo a Report of the Reſolutions of the 
Court of divers Exceptions taken to 1 2 4 
and upon other Matters in Law ariſing for 
the moſt Part in the Court of Common- Pleas, 
from the 34 Car II. to the Second Year of 
Her preſent Majeſty Queen Ame. In Two 
7 Volumes ; 


printed for 1 


hoe. 


Volumes; approved of by the Lord Keeper 
and all the Judges. 5 eee 
6. Reports of divers Caſes in Pleas of the 
Crown, adjudged and determin'd in che Reign 
of the late King Charles II. with Directions 
for Juſtices of the Peace and others. Colle- 
cted by Sir Fobn Reyling Knt. late Lord Chief 
Juſtice of the Court of King's. Bench, from his 
original Manuſcript. To which is added, the 
Reports of Three Modern Caſes, wiz. Arm- 
ſtrong and Liſle, the King and Plumer, the 
Queen and Maugridge, with the Allowance 
of the Judges. : | 
7. Keble's Reports in Three large Volumes. 
8. A General Hiſtory of England from the 
earlieſt Account of Time, to the Death of 
King William; in Three Volumes in large 
Folio, with the Effigies of all the Kings and 
Queens curiouſly engraven on large Copper 
Plates. LS ons, 
9. Lexion Technicum: Or, An Univerſal 
Engliſh Dictionary of Arts and Sciences, ex- 
plaining not only the Terms of Art, but the 
Arts themſelves. In Two. Volumes. By 
J. Harris, D. D. | 
10. A Parallel of the ancient Architecture 
with the modern, in a Collection of Ten 
principal Authors who have written upon the 
Five Orders. The Second Edition, with 
large Additions. By F. Evelyn Elq; Fellow of 
the Royal Society, | | | 
II. A Geographical Dictionary, repreſent- 
ing the preſent and ancient Names and States 
of all the Countries, Kingdoms, Provinces, 
remarkable Cities, Univerſities, Ports, 197 
| oun- 


n 


Mountains, Seas, Streights, Fountains , and 
Rivers, of the whole World; their Diſtances, 
Longitudes, and Latitudes. Begun by Edmund 


Bobun Eſq; The Fourth Edition. Price 125. 


12. The Natural Hiſtory of Oxfordſhire, be- 


ing an Eſſay towards the Natural Hiſtory of 
England. By Robert Plott, L. L. D. late Keeper 
of the Aſbmolean Muſzum, and Proſeſſor of 


Chymiſtry in the Univerſity of Oxford. - 
13. The Gentleman's Recreations, in Three 
Parts: The Firſt contains a ſhort and eaſie 


Introduction to all the Liberal Arts and Sci- 


ences, &c. The Second treats of Horſeman- 
ſhip, Hawking, Hunting, Fowling, Fiſhing, 


Agriculture, &c. done from the moſt authen- 


tick Authors, with great Enlargement. The 
Third is a compleat Body of all our Foreſt, 
Chace and Game Laws, as they are at this 
Time. Illuſtrated with near an Hundred 
large Copper-Cuts. The Second Edition 
corrected, with near half of Additions. 

14. Ductor Dubitantium : Or, The Rule of 
Conſcience in all her general Meaſure, ſerving 
as a great Inſtrument for the Determination 
of Caſes of Conſcience. The Fourth Edi- 
tion. By Jeremy Taylor, D. D. Chaplain in Or- 
dinary to King Charles I. and late Biſhop of 
Down and Connor. 5 

15. A Commentary on the Book of Com- 
mon- Prayer. By V. Nichols, D. D. The Se- 
cond Edition, corrected. 


16. The Roman Hiſtory compleat, in Five 


Volumes. The Two firſt Volumes done by 


Mr. Echard; and the Three laſt by a good 


Hand. | 
17. Char- 


 Charron of Wiſdom : In Two Volumes 


17. 
Tranſlated into Es liſh by Dr, Stanhope, The 
Second Edition NT - | 
18. The Solitary or Carthuſian r: 8 


Containing the Method to make and eultivate 
all Sorts of Gardens. Alſo the Compleat 
Floriſt. Tranſlated from the French. 


19. The Art of Prudence: Or, A Com- 


panion for a Man of Senſe. The Second Edi- 
tion. 


20. The Hiſtory of the World, Eccleſia- 


| ſtical and Civil, from the Creation to this 


reſent Time; with Chronological Remarks. 


By the learned M. Cbevreau. In Five Vo- 
lumes. By ſeveral Hands. | 


21. The Gentleman's Diationary in Three 


Parts. 1. The Art of Riding the Great- 
Horſe. 2. The Military Art. 3. The Art 


of Navigation. Each Part done Alphabeti- 


cally — the Sixteenth Edition of the Ori- 
ginal French. 


22. Ghſſograp bia Anglicans Nova : Or, A 
Dictionary interpreting ſuch hard Words of 
whatever Language as are at preſent uſed in 
the Eugliſn Tongue; with their Etymologies, 


Definitions, Cc. 
23. Moral Eſſays on ſome of the moſt cu- 


| rious and ſignificant Engliſh, Scotch and Fo- 
_ reign Proverbs, By Sam. Palmer, Preaby ter 
of the Church of England. 


24. Eſſays upon ſeveral Subjects, in Proſe 
and Verſe. Written by the Lady Chudleigh . 
25. Dr. Sprait's (now Biſhop of Rocheſter) 


7 | Sermons on ſeveral Occaſions. The Second 
Edition. 


